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CONCEPT NOTE
Women’s enjoyment of the substantive rights guaranteed under CEDAW – legal equality, nationality,
education, employment, health, economic and social life, rurality, family life, political participation
– are inextricably informed and shaped in important ways by their sexual orientation and gender
identity.
The CEDAW Committee is widely recognised for its positive practice in recognising how genderbased discrimination against women intersects with and is determined by other axes of identity and
circumstances of disadvantage. The annual survey conducted by the International Lesbian and Gay
Association identifies the CEDAW Committee as the human rights treaty body making the most
frequent references to sexual orientation and gender identity. The CEDAW Committee is uniquely
and ideally situated to recognise intersectional forms of discrimination against lesbian, bisexual
and transgender women, to guide States implementing all appropriate measures to eliminate such
discrimination, and to lead the evolutionary development of international human rights law in
this area.
This workshop seeks to explore the current and potential activities of the CEDAW Committee on the
human rights of lesbian, bisexual and transgender women. It will identify strengths in the CEDAW
Committee’s current approach to sexual orientation and gender identity and pinpoint areas for
future development. The workshop aims to make both a theoretical and practical contribution to the
interpretation of CEDAW and to the activities of the CEDAW Committee, States, civil society and
international organisations.
Meghan Campbell, Loveday Hodson & Catherine O’Rourke
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PANEL ONE: OPENING AND KEYNOTES
Introductory Remarks
Dr Catherine O’Rourke
Ulster University Transitional
Justice Institute
In these introductory remarks, I am going
to speak briefly to our motivations and our
objectives for convening the workshop.
The workshop brings together key voices and
stakeholders from around the world to consider
how the leading instrument on women’s equality,
the UN Convention on the Elimination of
All Forms of Discrimination Against Women
(CEDAW), can best respect, protect and fulfil
the rights of lesbian, bisexual and transgender
women. In addition to the CEDAW Committee
and the independent expert on SOGI, we have
participants from civil society from across
Africa, Asia, the Americas and Europe, who
are all committed toward understanding better
how international human rights law, particularly
CEDAW, can be directed towards fuller equality.
In putting together this workshop, we had a
number of mutually reinforcing objectives.
First, we wished to provide a space and a forum
for a focused discussion on the question of
CEDAW and sexual orientation and gender
identity. Secondly, an opportunity to bring
together conversations that have otherwise
been happening in quite dispersed spaces.
Further, the contributions from our civil society
colleagues will focus quite directly on what it
means in practice to have rights under CEDAW
violated due to one’s sexual orientation and
gender identity, and also more positively to
see what might be done to enhance CEDAW
compliance in this area. We therefore hope that
the workshop will contribute to an evidence
base and lead to better informed discussions
on CEDAW and SOGI.
In saying that we are, of course, mindful that
there are many themes that have not yet been
addressed or will inevitably not be addressed
in this workshop, including in relation to rural
women, girls, people with disabilities and several
others. We therefore view this workshop as the

start of a conversation that all of us will continue
individually and through different combinations
of participants to bring in other voices and
themes. Linked to that, we see the workshop
as an invaluable opportunity for providing the
basis for informal and formal networks amongst
civil society, academics and actors in the human
rights system to continue to advance this area
over the coming years.
Ultimately, connected to all these things, we
would hope that the workshop may provide
some sort of tentative basis to a general
recommendation on this theme from the
CEDAW Committee. Recognising that this is
a longer-term goal, in the interim, we see real
potential for a model general recommendation,
drafted by civil society, to inform the work of
the Committee and the human rights system
more broadly.
Introductory Remarks
Dr Meghan Campbell
University of Birmingham
Law School
At first glance, it might seem odd to think
about talking about CEDAW and sexual
orientation and gender identity. On a plain
reading of the text of CEDAW, it does not inspire
a lot of confidence that it is really well-placed
to address the discrimination and inequalities
experienced by lesbian, bisexual, trans, queer
or gender non-conforming women. The text
makes no real reference to women’s sexuality,
besides a few off references to family planning,
but nothing much beyond that. Nor does it talk
much about the diversity of women’s sexuality
or sexual experiences. And it would probably be
fair to argue there is an implicit understanding
of women as being cis-women in CEDAW.
There have been lots of critiques over the years
that the vision of a woman in CEDAW is a white,
middle-class, Global North woman. Over the
past 40 years since CEDAW came into force, a
lot has been done to deconstruct that implicit
vision of what it means to be a woman within
CEDAW.
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In part, the text reflects this understanding
of women because it was drafted at a certain
period of time. It reflected the certain concerns
of the drafters about what the pressing issues
of gender equality were in the 1960s and 1970s.
However, the great thing about all human rights
treaties, particularly CEDAW, is that they are
meant to endure over a long period of time.
They are written in a way as to be revolutionary,
to be dynamic and responsive to new concerns
about gender equality, and to be interpreted
for each generation and re-understood to see
how discrimination and inequality impact on
women’s equal enjoyment of their fundamental
freedoms and human rights, as it says in
Article 1.
The workshop today is really a response to
that built-in revolutionary mechanisms or
tones to CEDAW. The workshop today takes
that step forward to think about how CEDAW
can respond to discrimination in the context
of sexual orientation and gender identity. It is
here that the work of the CEDAW Committee
in adopting an intersectional approach to
interpreting CEDAW becomes so key and
points the way forward to the beginnings of
thinking more coherently and comprehensively
about sexual orientation and gender identity in
CEDAW.
In General Recommendation No.28, the
CEDAW Committee held that women inherently
and inextricably experience intersectional
discrimination. This is such an exciting way to
think about the intersectional discrimination
that women experience. Rather than looking at
one specific ground—‘women’, and in isolation
of every other identity characteristic—it adopts
a fluid and expansive approach that really seeks
to place women in context and understand how
being a woman interacts with a wide range of not
only identity characteristics that we commonly
recognise in discrimination law like race, age or
disability, but also identity characteristics that
are not commonly recognised in discrimination
law, like poverty, literacy or prisoner status, and
against cross-cutting experiences, like climate
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change or conflict or post-conflict environments.
It really uses the concept of a woman as a pivot
point to understand a wide range of identities,
experiences and crosscutting events that shape
how women experience the world and how they
experience discrimination and inequalities.
The CEDAW Committee has really pioneered
with this exciting mandate, and it is uniquely
positioned to consider how sex, gender identity
and sexual orientation are linked, interact and
contribute to disadvantaged treatment.
On the more positive side of the coin, it is also
imperative to understand how sex, gender
identity and sexual orientation interact and
how this interaction can be a springboard for
rethinking and challenging long-accepted,
essentialist categories, and point the way
forward for a more transformative approach
to the realisation of women’s equality and
human rights.
Perhaps, the greatest insight from the CEDAW
Committee’s work that can be taken forward
in today’s workshop is its fluid and expansive
approach to intersectionality and that lesbian,
bisexual, queer, intersex, trans and gender
non-conforming women are not a monolithic
category in and of themselves. Indeed, there are
convergences and divergences within sexual
orientation and gender identity that need to be
acknowledged, understood, taken into account
and, in some cases, celebrated.
It is thus important that in respecting,
protecting, and fulfilling the equal rights of
women in the context of sexual orientation and
gender identity to crucially think about how the
commitment to equality in CEDAW can respond
to and take account of the intersectionality
within sexual orientation and gender identity.

Introductory Remarks
Dr Loveday Hodson
University of Leicester
Law School
Meghan’s identification of the transformative
approach to equality that the Committee has
adopted is really key to our excitement and
commitment about what is on offer when
we look at SOGI rights through the lens of
the Convention. The CEDAW Committee’s
focus on gender and women’s experiences
means its contribution to the fast-moving
global discussions on SOGI rights – and its
contribution in particular to addressing the
marginalisation of lesbian, trans, gender-variant
and queer women – is vitally important to the
discussions that are taking place. The voices
and experiences of women have at times (in
fact, frequently) been left behind in discussions
on SOGI rights; CEDAW, in its inevitable
foregrounding of women, is uniquely positioned
to redress, then, this balance and to shine a light
on some of international human rights law’s
blind-spots in this respect.
Indeed, the Committee has made a number of
important interventions on SOGI rights and has
perhaps made a more frequent contribution in
this sphere than other UN human rights treaty
bodies. This opportunity, however, comes with
challenges, and with the recognition of SOGI
rights comes a need to address difficult questions
head on. We are grateful that you have all agreed
to take on this challenging and pressing task
with us today.
Not least, there is an imperative to respond to
the apparent textual limitations of CEDAW. The
Committee has taken a number of important
steps to recognise the intersectional nature of
discrimination that women experience and,
in turn, the gendered subject of the treaty.
Over the course of this workshop, we will
consider how this analytical approach might
be further concretised and applied in the
Committee’s practice. This is no easy task and
there are no easy answers. While acknowledging

gender diversity in broad terms orientates
the Committee’s direction in important ways,
there is considerable work to be done in
understanding diverse women’s experiences
of discrimination and rights violations and
the concrete obligations on States parties
that flow from these. In what particular ways
does CEDAW’s general recognition of the
discrimination that trans and gender variant
women and girls face, for instance, translate
into concrete obligations? In what ways can
and should Article 5’s call for States to take
‘all appropriate measures’ to modify social
and cultural patterns based on patriarchy and
gender-based stereotypes be harnessed to
further protect SOGI rights? Medicalisation
and pathologisation are issues that are ripe for
discussion here.
CEDAW has made a number of interventions
with respect to criminalisation of same-sex
relationships, but what obligations does CEDAW
place on States to protect relationships of care
when they fall outside of States parties’ legal
framework? What does it mean, for instance, to
recognise the relationship rights of women in
same-sex relationships, particularly when the
global picture of formal relationship recognition
is such a patchwork? In what ways can and might
CEDAW’s impressive analysis of gender-based
violence against women extend to lesbian and
trans women and to migrant women seeking
refuge from gender-based violence in particular?
When we think about these questions, what
are our shared priorities and aims? How do we
answer these questions without creating further
exclusions and marginalisations? As I said, there
are a lot of questions for us to consider over
the course of this workshop! Maintaining the
intersectional approach and avoiding the lure of
the analytically compelling (compelling, that is,
in her deceptive simplicity) universal woman is
an on-going challenge. The question that inspires
us today is that of how we can ensure that the
impressive gains for women’s rights that have
been made under the Convention are gains for
all women, that no woman or girl is left behind.
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Keynote Address
Dr Lia Nadaraia
United Nations Committee on
the Elimination of All Forms of
Discrimination Against Women
I am glad that the CEDAW Committee’s practice
in recognising how gender-based discrimination
against women intersects with and is determined
by other axes of identity and circumstances
of disadvantage has positive evaluation. And
that the Committee as the human rights treaty
body is identified as making the most frequent
references to sexual orientation and gender
identity.
The CEDAW Committee as a treaty body has a
broad human rights mandate related to all forms
of discrimination against all women, without any
distinction.
Though the language of equality embedded
in the Convention is based on a comparison
between women and men, the Committee
has repeatedly insisted that the obligations
contained in the Convention express broader
dimensions of inequality, including inequalities
amongst women themselves. The Committee has
emphasized the intersectionality of all forms of
discrimination and in pursuit of the definition
of equality has addressed the disproportionate
burdens born by rural women, women with
disabilities, women with HIV/AIDS, and LBTI
women, among others.

The CEDAW jurisprudence advanced in the
past and I am sure will advance in the future the
doctrine that each person’s self-defined gender
identity is integral to their personality and is
one of the most fundamental aspects of selfdetermination, dignity and freedom.
From the early 1990s, we can trace the evolution
of the language on human rights violations
against lesbian, bi, trans and intersex women and
its connection to the right to sexual orientation
and gender identity with other substantive rights
guaranteed under CEDAW.
Under different articles and issues, CEDAW
Concluding Observations include reference
to sexual orientation and gender identity
and are guiding Member States as stated in
Article 2(f) CEDAW Convention: to condemn
discrimination against women in all its forms,
agree to pursue by all appropriate means
and without delay, a policy of eliminating
discrimination against women and, to this end,
undertake: to take all appropriate measures,
including legislation, to modify or abolish
existing laws, regulations, customs and practices
which constitute discrimination against women.

Discrimination
Concluding Observations, New Zealand, A/49/38, April 12, 1994, Para. 612:
The Government had passed a new Human Rights Act in 1993, extending the grounds of prohibited
discrimination. Its grounds would now cover gender issues, including (...) sexual orientation (...).
Discrimination/Asylum
Concluding Observations, Sweden, CEDAW/C/SWE/CO/7, April 8, 2008, Para. 10:
The Committee welcomes the amendment of the Swedish Aliens Act in 2006, which provides for
the granting of refugee status to persons claiming fear of persecution on grounds of gender and
sexual orientation and which will be of benefit to women refugees.
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Discrimination/ Stereotypes
Concluding Observations, Panama, CEDAW/C/PAN/CO/7, February 5, 2010, Para. 22- 23:
(...) the Committee is gravely concerned that (...) certain groups of women, in addition to being
affected by gender stereotypes, face multiple forms of discrimination and violence on grounds such
as sexual orientation and gender identity. (...)
The Committee also urges the State party to transform its recognition of the problem of multiple
forms of discrimination into an overall strategy for eliminating gender stereotypes relating to 		
women in general and, in particular, to discrimination against women as specified in paragraph 22.
Discrimination and Violence
Concluding Observations, Albania, CEDAW/C/ALB/CO/3, July 30, 2010, Para. 19 and 43:
The Committee recommends that the State party monitor the impact of the gender equality and
anti-discrimination legislation, identify inconsistencies and address them, as appropriate, with a
view to ensuring that the implementation of the legislation is conducive to the effective elimination
of discrimination against women, especially women belonging to disadvantaged groups, such as (...)
women discriminated on the grounds of their sexual orientation and gender identity.
The Committee calls on the State party to implement fully the Law on Protection from 			
Discrimination in relation to discrimination based on gender identity and sexual orientation by
providing effective protection against discrimination and violence against women on such grounds.
Criminalization of Consensual Same-sex Relationships
Concluding Observations, Uganda, CEDAW/C/UGA/CO/7, October 22, 2010, Para. 44:
The Committee calls on the State party to decriminalize homosexual behaviour and to provide 		
effective protection from violence and discrimination against women based on their sexual
orientation and gender identity, in particular through the enactment of comprehensive
anti-discrimination legislation covering, inter alia, the prohibition of multiple forms of 			
discrimination against women on all grounds, including on the grounds of sexual orientation 		
and gender identity. To this end, the Committee urges the State party to oppose the private
member’s proposed Anti-Homosexuality Bill. (...)
General Recommendations
Starting from 2010, CEDAW began to regularly include sexual orientation and gender identity in
its General Recommendations, particularly in comments on intersectionality and multiple forms of
discrimination.
General Recommendation No. 27 on older women and protection of their human rights, CEDAW/C/
GC/27, December 16, 2010, Para. 13:
The discrimination experienced by older women is often multidimensional, with the age factor 		
compounding other forms of discrimination based on gender, ethnic origin, disability, poverty 		
levels, sexual orientation and gender identity, migrant status, marital and family status, literacy and
other grounds. Older women who are members of minority, ethnic or indigenous groups, internally
displaced or stateless often experience a disproportionate degree of discrimination.
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General Recommendation No. 28 on the core obligations of States parties under article 2 of the Convention
on the Elimination of All Forms of Discrimination against Women, CEDAW/C/GC/28, December 16,
2010, Para. 18:
Intersectionality is a basic concept for understanding the scope of the general obligations of States
parties contained in article 2. The discrimination of women based on sex and gender is inextricably
linked with other factors that affect women, such as race, ethnicity, religion or belief, health, status,
age, class, caste and sexual orientation and gender identity. (....) States parties must legally recognize
such intersecting forms of discrimination and their compounded negative impact on the women
concerned and prohibit them. They also need to adopt and pursue policies and programmes 		
designed to eliminate such occurrences, including, where appropriate, temporary special measures
in accordance with article 4, paragraph 1, of the Convention and general recommendation No. 25.
General Recommendation No. 33 on women’s access to justice, (CEDAW/C/GC/33), 2015, Para. 1:
The right to access to justice is multidimensional. It encompasses justiciability, availability, 		
accessibility, good-quality and accountability of justice systems, and provision of remedies for 		
victims… and notes that being lesbian, bisexual, transgender or intersex are among intersecting
factors that make it more difficult to gain access to justice.
General Recommendation No. 36 on the right of girls and women to education, CEDAW/C/GC/36.
Para 45 – 46:
45. Bullying, harassment and threats against such students by fellow students and teachers constitute
barriers to their right to education. … Limited education and cultural taboos are among the factors
that prevent lesbian, bisexual, transgender, and intersex students from achieving social mobility and
increase their vulnerability to violence.
46. (i) The Committee recommends that States parties address discrimination against lesbian, 		
bisexual, and transgender, women and girls, and intersex persons by ensuring that policies are in
place to address the obstacles that impede their access to education.
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The analyses of the CEDAW Committee’s
Concluding Observations show a lack of
consistent approach in the use of terminology
referring to ‘LBT women’, ‘LBTI women’, ‘LBT
women and intersex persons’ and ‘LBTI persons’,
as well as in the use of SOGI recommendations.
Stand-alone references are made to ‘lesbian
women’ or ‘lesbian and bisexual women’, to
‘same-sex’ union / civil union / cohabitation
/ partnership. Some recommendations refer
explicitly to transgender women and intersex
persons.
In past and present, sexual orientation
and gender identity is the subject of the
Committee’s long discussion. I want to note
that General Recommendations 27 and 28 were
not adopted by consensus but by vote. The
CEDAW Committee was negatively affected
by controversy and discussions raised from the
SOGI concept in the international human rights
system and the social constructionist definition
of gender that has been seriously contested and
challenged in international human rights fora.
‘Gender backlash’ encompasses activities
pursued by various local initiatives, which
introduce discriminatory laws restricting
freedom of expression, association and peaceful
assembly, including so-called ‘anti-propaganda
laws’ and firmly promote tradition over equality.

Sixty-nine countries still have laws that
criminalize private, consensual sexual
relationships between persons of the samesex. Such laws typically prohibit either specific
types of sexual activity or any intimacy or
sexual activity between persons of the samesex. However, they are also frequently used to
penalize trans people, regardless of their sexual
orientation. Brunei, the Islamic Republic of Iran,
Mauritania, Saudi Arabia, the Sudan and Yemen,
plus regions of Nigeria and Somalia, are applying
the death penalty for consensual same-sex
relations.
Nevertheless, the Committee constantly
makes decisions about controversial issues
when advancing women’s human rights (but
never regressing) and embodies a continuous
evolution. Each generation of experts brings
forward their own experience, strategies and
ideas. Otherwise, it would be impossible to
promote women’s human rights in the changing
world. The Committee continues to increase
awareness of the SOGI concept and the State
parties’ obligations towards LBTI women.
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Keynote Address
Mr Victor Madrigal-Borloz
United Nations Independent
Expert on Sexual Orientation
and Gender Identity
I have the honour of being the Independent
Expert on protection from violence and
discrimination based on sexual orientation
and gender identity. The mandate is crafted
with the idea of, on one hand, providing
visibility to the manner in which violence and
discrimination occur in the lived experiences
of lesbian, gay, bisexual, transgender and
gender-diverse persons around the world, and
on the other hand, to identify effective measures
that can be adopted by States to address and
eventually eradicate such forms of violence
and discrimination.
When starting to carry out this mandate,
I understood that certain issues were important
points of departure:
One of them, which I’ve seen confirmed
throughout my work, is that the expressions
‘lesbian, gay, bisexual or trans’ reflect reality
only to a limited extent. Due to the enormous
diversity that exists in humankind, they [these
expressions] may or may not correspond to
manners and political identities under which
people identify themselves. The other is that
the very concepts upon which the mandate is
created -- sexual orientation and gender identity
-- necessitate significant discussion within
international human rights law with the purpose
of ensuring coherence, including coherence in
the doctrine and the jurisprudence of global and
regional courts, commissions and other bodies.
That’s part of the work that my mandate
is hopefully contributing to: Is that an
understanding of the manner in which these
concepts are received in international human
rights law? What are the mechanisms that
can provide us with processes and tools so as
to promote cohesion and therefore a better
understanding? This is a first point that I wanted
to share with you in this work of promoting a
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more active, perhaps richer reception of these
concepts by different treaty bodies, special
procedures, and, of course, the Universal
Periodic Review as well.
Intersectional Approaches
I am very pleased to know that in these panels,
a colleague from the CEDAW Committee is
going to share with us their significant wealth
of experience in relation to this matter.
The work of analysis of violence and
discrimination has taken my mandate to the
development of a research agenda that has
included topics such as criminalisation, the
legal recognition of gender identity and social
inclusion in each one of these thematic projects.
There has always been a demand from feminist
organisations to ensure that the analysis is
intersectional, but also very importantly, that
there should be a differentiated approach
according to different populations
and communities.
This is particularly relevant in the case
of communities and populations that are
historically disadvantaged, even within
populations historically discriminated against
because of sexual orientation and gender
identity. I’m referring, for example, to lesbian
and bisexual women. In relation to this situation,
very little data is gathered around the world,
a lot less than what there is, for example, in
relation to gay men. Some processes may reflect
existing asymmetries of power even within
the communities. But others may interact with
processes such as the HIV/AIDS programming
prevalent in many sections and latitudes in
Africa, the Caribbean, Asia, Latin America and
Eastern Europe, where legal barriers may have
made it very difficult to work on the basis of
political identities, but allowed the creation of
significant work on key populations of gay men
and trans women, for example.

So that example lets us know that we do know
a lot about the health of gay men. Precisely
because those processes have been there over the
last few decades. Other analysis of gender-based
violence and discrimination were reflected in
what was said to me in a recent submission to
the mandate, and I quote. The submission said:
‘Gender is a social construct, deeply embedded
in society as a basis for making decisions on
social, economic and political inclusion and
participation, on one hand, and on exclusion
and marginalisation on the other.’
For the very few, gender identity will contribute
to the creation of experiences of privilege,
for others, it will lead to experiences of
discrimination and violence. That is often the
case for women and persons whose gender
identity does not fit squarely within the malefemale binary, or fits within it in a manner that
does not correspond to the preconceptions
attached to our understanding of sex
characteristics. For these reasons, gender-based
analysis has been an indispensable tool in the
development of jurisprudence dealing with cases
of violence and discrimination.
Treaty Body Developments
A broad understanding of gender is inclusive
of gender-based discrimination, impacting
persons because of their real or perceived sexual
orientation, gender identity and or gender
expression. And the interpretations issued by
United Nations treaty bodies, indeed, suggest
that they are increasingly accepting that genderbased analysis includes but transcends the malefemale binary and requires an understanding
of compounded discrimination. The CEDAW
Committee, for example, affirms that
discrimination against women based on sex and
or gender is often inextricably linked with and
compounded by other factors that affect women
such as being lesbian, bisexual or trans.

The Committee on Economic, Social and
Cultural Rights has established that the notion
of the prohibited ground of sex has evolved
considerably to cover not only physiological
characteristics but also the social construction
of gender stereotypes.
Having analysed the state failure to allow a
change of sex on official documents, the Human
Rights Committee concluded that it was a form
of discrimination because the government
failed to afford the author and similarly situated
individuals equal protection under the law.
Their gender-based approaches are those
analytical tools in the consideration of root
causes of violence and discrimination against
lesbian, bisexual and trans women, as well as
other gender diverse persons, inasmuch as
departure from what are perceived as gender
norms in a particular time and place are part of
the causes of said violence and discrimination.
Case Law and Human Rights Systems
Recent Inter-American case law provides good
examples of how gender-based analytical tools
are applicable and pertinent to the analysis
of violence against trans women. In Vicky
Hernandez vs Honduras, a case that is currently
pending of a judgment by the Inter-American
Court of Human Rights, the Commission found
merits in the report, noting that the victim’s
death occurred in a context of discrimination
based on prejudice that included police violence
against LGBT persons, especially trans women
and sex workers, as was the case with the victim.
In looking at what the case and its context
demonstrate, the Commission especially
noted the violence based on prejudice towards
the gender identity and gender expression
of trans women and took into account that
Ms. Hernandez and other trans women had
essentially been forced into a cycle of violence
by social exclusion, leading to discrimination
and criminalisation.
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Working Groups
The Working Group on Discrimination against
Women and Girls has similarly highlighted
the dangers of ignoring gender identity and
diversity, it has observed that women who do not
conform to gender stereotypes, including some
who may identify as lesbian, bisexual and trans,
are particularly vulnerable to discrimination,
violence and criminalisation, and has noted,
and I quote: ‘In the 1990s, queer theory also
started using the term gender, challenging what
is perceived as the binary understanding of
gender, sex, gender dichotomy and the ethnic
or normative assumptions of some feminist
approaches.’
Developments of the Mandate
The mandate has already identified amongst
the circumstances that can unduly restrict
freedom the male-female binary system on
the basis of the sex assigned at birth and the
idea that persons fall neatly and exclusively
into that system. In the exploration of root
causes of violence and discrimination based on
gender identity derived from the dictates of the
resolution, that gives me my mandate, I have
gathered systematised significant evidence about
harrowing levels of violence against women, men
and gender diverse persons on the basis of their
sexual orientation and gender identity.
And I’ve concluded that like other forms of
gender-based violence, this stemmed from
gender norms and stereotypes that are enforced
by unequal power dynamics, and it’s further
aggravated when they intersect with other
structural inequalities, resulting in poverty,
homelessness and lack of job opportunities
or other grounds for discrimination. I have
particularly documented connected spirals of
exclusion to which persons are subjected in
connection with their gender identity. And I
have noted that, paradoxically, in the limited
context in which data is gathered, there is
abundance of proof that the situation continues.
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The University of Buenos Aires has produced
research indicating that a trans woman is killed
every 96 hours in Argentina. A survey by
Stonewall with YouGov in Britain found that 4
in 5 LGBT+ people who has experienced a hate
crime or incident did not report it to the police.
My mandate has structured analysis around
violence that includes killings, torture and cruel,
inhuman and degrading treatment, arbitrary
detention and other violations to personal
integrity, as well as systematic discrimination
manifesting itself in health, education,
employment and housing sectors, and measures
that promote social cultural inclusion, such as
inclusive policies in relation to sports.
Over time, United Nations human rights
mechanisms have increasingly linked the
phenomena of stereotypes, social constructions,
women, oppression and power. The Human
Rights Committee has explicitly adopted
gender-based frameworks in finding that the
right to life must be respected and ensured
without distinction of any kind, expressly
forbidding distinction based on gender,
acknowledging multiple and intersectional forms
of discrimination. And this approach has placed
the victim’s gender in the wider social context,
acknowledging how social constructions of
gender may mean that femicide and rape takes
on a particularly egregious and discriminatory
character or have complete concrete implications
for the analysis of cases brought to the
consideration of treating bodies.

I would like to commend in that context the
conversation that you are about to have today. It’s
obvious that all of these issues are inextricably
connected. And I would invite that in your
conversations, as you explore the connection
with urgent agendas, such as current narratives
that question the prevalence of the human rights
of trans persons, the notion that gender identity
is a concept received in international human
rights law, or the connection with all of these
systems of power and asymmetries of power,
with foundational causes such as colonialism.
This is a work in which my mandate is very
much embarking over the next two years and
where I’m very much hoping to learn the result
of your conversations. Also, to be able to bring
them into the overview of the mandate of the
Independent Expert.

A trans woman
is killed every 96
hours in Argentina.
A survey by
Stonewall with
YouGov in Britain
found that 4 in 5
LGBT+ people who
has experienced
a hate crime or
incident did not
report it to the
police.
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QUESTIONS, ANSWERS AND DISCUSSION
Question
Meghan Campbell
Question to Lia Nadaria:
How important is civil society in
bringing forward issues of sexual
orientation and gender identity for the work of
the Committee? How much do you need and
rely on them to bring these issues forward?
Question to Sandra Duffy: Victor talked about
how terminology around SOGI can replicate
colonialist patterns. I was wondering if you
could share some of your insights into how
we can speak about these issues in a way that
ensures we are not replicating colonial patterns
or global north dominance?
Answer
Lia Nadaria: Civil society is crucial
for the life of treaty bodies. We rely
on data collected by civil society.
In respect to LBTI questions, we
are lacking data. We do not have
the same quality of data as is the case in other
areas of human rights. This is a pity because our
partnerships are based on mutual exchange of
all sources in civil society. I hope that the entire
process of data collection and work with treaty
bodies will continue to evolve, develop and
progress.
Sandra Duffy: I would just like to
respond to Victor’s contribution by
saying it was incredibly important as
a scholar of trans studies within law. I
found his call to action with regard to
defending the rights of trans persons to be really
important. And I am really glad that gender
identity is such a focus of this workshop as well.
With regard to the terms and the terminology
we use and those that are used within the
UN itself, a lot of my research in this area has
discovered that a lot of the terms that are used
have historically been very Westernised terms.
And so, I use the term ‘normative westernisation’.
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It has gotten better in that we have moved
away from the terminology of ‘LGBT’ to ‘SOGI’
within the past decade or so; SOGI being sexual
orientation and gender identity.
But even that retains a focus which comes
from quite a Eurocentric, Western viewpoint.
In relation to your specific question Meghan,
with regard to the terms – just taking the terms
lesbian, bisexual and transgender – those can
be seen as a particularly westernised view of
relationships and gender identity that do not
always reflect the diversity and the nuances of
sexual and gender identities that exist, especially
in the global south. What is particularly
noticeable, I suppose, in the context of women,
is that a lot of cultures have specific cultures
of trans feminine persons or trans women or
third-gender persons with a feminine gender
expression who suffer from both misogyny and
trans misogyny, but are not necessarily included
in what we would consider to be the Western
definition of ‘transgender’, which is often seen as
a binary transition from point A on the male or
female binary to point B.
It is important that we make sure that in order to
reflect an actual global outlook and that we use
language that is inclusive so that we recognise
different cultures, different socially and
culturally located identities, and that we don’t
attempt to put everybody into a constricted and
quite westernised normative box.

Question
Kseniya Kirichenko
Question to Lia Nadaria: I have a
worked a lot with CEDAW before,
particularly as a Russian human
rights defender, so I have a lot of experience
with CEDAW and SOGI. At ILGA World we are
concerned with terminology and used various
cultural expressions, such as hijra in Pakistan.
As a feminist and lesbian activist, the question
for me is also about when we shift from LGBTI
to SOGI it means we are losing the intersection
between gender and sexuality specifically.
LGBTI by definition includes this intersection.
Intersectionality is not only about identities, but
also systems of oppression. I think that situations
of lesbian women should be also addressed,
not lost in all these discussions. Regarding
the cultural identities, because we work with
different treaty bodies, some of the Committees,
not including CEDAW, but some of the other
Committees have specifically addressed the
situation of hijra perhaps in Pakistan.
Of course, it also relates to what information
civil society provides. I think that there is one of
the gaps that CEDAW could maybe address in
the future, because indeed there are two spirit
people, for example, in North America, there are
hijras in India and Pakistan, fa’afafine in some
Pacific countries and so on and so forth. Those
are my thoughts on terminology.
I now have a question for the CEDAW
Committee member. As Dr. Lia Nadaraia did
indeed share earlier, CEDAW made the highest
number of recommendations on LBTI. We have
been analysing and collecting this data since
2014 and we now see that CEDAW is the most
active amongst all other treaty bodies in this
field. My question is: What remaining gaps do
you still see in relation to sexual orientation or
gender identity or LBTI? What at least in theory,
in the ideal world, can CEDAW do to better
advance the rights of LBTI women and persons.

And the second question is: What are the
impediments you face when you work to
advance the rights of LBTI women and persons?
Maybe the Human Rights Council can be seen
more as a political, whereas CEDAW bases its
work on treaties, or specific conventions, and
therefore we may think that it is less political
and more legal. And therefore, some people
think that it is affected to the lesser extent by
all these political interventions and different
positions. But what is your opinion? Maybe it
is the composition of the Committee or maybe
it is pressure from the states. But what are the
reasons why you have still these limitations to
advance for the rights of LBTI persons and
SOGI generally?
Answer
Lia Nadaria: I would not say
CEDAW is less political. CEDAW
has its political heaviness, let’s say.
Sure, we rely on the composition of
the Committee. Each of us brings our
aspirations to the Committee; it has an immense
impact on our decisions. And I think there is
a lack of discussion, and I would say lack of
academic discussion, around the topic.
I do not see enough briefings in this direction,
interaction with academics, or communication
with States parties. And there is always a threat,
for example, of withdrawals, especially with the
recent withdrawal from the Istanbul Convention.
If we start pushing forward issues connected
with SOGI and referencing SOGI more
frequently, it may cause threats to withdraw from
CEDAW. We are constantly under attack from
outside political pressure. It is voiced inside of
the Committee. Though I can say that an entire
Committee does not support it, but there is
always a hot debate.
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On every other occasion, the same arguments
arise, and it is a bit tedious so that we cannot
move forward. And I think there should be
a more significant link with academics and a
greater link with human rights outside the venue
that will strengthen the voice of the Committee
and not be all of the time traumatized and
harassed by threats from the outside world
and by political decisions of some powerful
states; that is my personal view. Again, we
need to communicate better. This is a matter of
communication, and it is a matter of expansion
of ideas and a matter of communication with
people on the ground. That is what treaty bodies
are really lacking.
Question
Loveday Hodson
Question to CEDAW Committee
members: I wanted to go back to
the question of consensus, because
we have touched on the important point that
more recent general recommendations have
not been adopted by consensus. I guess what
we are indicating is a clear division within the
Committee or in areas where agreement cannot
be reached. And I wonder if this is a question for
any committee member here, i.e., whether that
coincides with your understanding of what the
Committee’s function is in facing these divisions
head on and to accept the challenging nature of
some of the questions that are being raised here.
So how does the lack of consensus figure in your
understanding of what the Committee is doing?
Is it problematic or is it invigorating? There is
also a question from an attendee about plurality
and with respect specifically here to Indian
society and different laws governing marriage.
And I suppose the question extends to where
those divisions are based on religious differences,
not least in cultural plurality. Does that add
anything to the complexity of your tasks?
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Answer
Marion Bethel: I would like to
support what Dr. Lia Nadaraia has
put forward regarding some of the
issues that we face in the Committee
that I think reflects the global
context. Yes, I find it invigorating. As to how we
move forward, I think the alliances that we have
now, the kind of workshop that we are engaged
in in this very moment, I think all contribute to
us conceptualising and imagining a way forward
to CEDAW fully protecting the human rights
of the LBTI-SOGI community. I think that is
the goal post. And as I have said, this particular
kind of conversation with academics, NGOs and
other bodies, including the special rapporteur,
are crucial to how we conceive of a way forward.
And I think for my part, in terms of the
Convention itself, the binary of male-female that
it has set up, I think there are definitely ways
forward. We have general recommendations
that are used to interpret the different aspects
or articles of the Convention. Yes, some are
done by vote, some are done by consensus.
Those that are reached by consensus are clearly
easier to use both internally and externally. We
do have the issue of General Recommendation
No.28, which interprets intersectionality and
sexual orientation and gender identity. And
there are difficulties moving forward in terms
of terminology, in terms of how gender itself,
the word, has evolved. It remains to some extent
not evolving, in our understanding of it in the
Committee, and that is in the global context.

But for my part, I think that every single
article of the Convention ought to include
SOGI and LBTI women; every single article.
I think Article 5, for example, which deals with
social and cultural attitudes, ought to be used
extensively to address this issue of SOGI and
LBTI women in terms of stereotyping and how
we in different communities view that. I think
temporary special measures under Article 4 is
also crucial. Temporary special measures ought
to be given to the LBTI-SOGI community in
order to advance the cause of human rights for
these women. And as we look at the CEDAW
articles, possibly Article 7, they are important to
LBTI women to step forward and for enabling an
environment for LBTI women to have political
power, political decision-making and leadership
at all levels. And so, I think we in the CEDAW
Committee can bring these concerns under each
and every article. It is not relegated just to health
issues for the LGBT community or violence
against the LGBT community. Every single
article presents the opportunity to introduce and
advance the human rights of the LBTI-SOGI
community under CEDAW. That is my position.

“to introduce
and advance the
human rights of
the LBTI-SOGI
community under
CEDAW.”
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PANEL TWO: FAMILY AND RELATIONSHIPS
Introductory Remarks
Dr Loveday Hodson
University of Leicester
Law School
Feminists have long recognised the
artificiality of the public-private distinction
and the importance of family life, and for
some, relationships of care have been central to
their thinking. Sara Ahmed has really shaped
my recent thinking on the importance of the
creation of home and relationships of care
for lesbian women in particular. I think some
of the focus that I myself had, even without
understanding why, since the very start of my
master’s study into human rights, has centred
around the importance of relationships of
care, leading me to think about what kind of
obligations international human rights law may
place on states with respect to the diversity of
relationships that we build and that sustain us.
This is an area in which CEDAW has a really
important contribution to make and a lot more
to say. While there had been progress, there is a
lot more room in CEDAW’s work to be given to
the question of relationship recognition. Equal
marriage, addressing questions of parenthood as
well as the positive obligations on states to enable
individuals to create the family relationships
that they want and to have those relationships
supported and sustained through the state.

Danielle Roberts
HereNI

Relationship Recognition
To start with the legal status of relationships
in Northern Ireland: 2020 was a big year for
change. If you’re not familiar with the Northern
Ireland government, we have had several crises
and the devolved government in Northern
Ireland was collapsed for three years from
January 2017. Before it came back, Westminster,
as the body with the obligation to uphold our
human rights, stepped in to take action on two
issues, one being marriage equality, and the
other being abortion access. So that came in
October 2019, and we introduced civil marriage
ceremonies in February 2020. It was just around
Valentine’s Day, which was quite nice. Religious
marriage ceremonies came later, and civil
partnerships are still available.
These partnerships and ceremonies are available
to couples of opposite genders and the same
gender. The choice is there for heterosexual
couples to enter into a civil partnership as well
as same-sex couples to enter into a marriage,
whether that’s a religious or civil ceremony. The
possibility of converting civil partnerships to
marriage came towards the end of 2020 and now
people in a civil partnership can convert that to
a marriage if they choose or they can continue
with their civil partnership, which has various
benefits, including international recognition.
Some of our members, however, are in
relationships with people from countries where
they don’t recognise civil partnership.
Another issue is that we still don’t have legal
recognition of non-binary people. There’s no way
for somebody to be able to legally declare that
their gender is non-binary.
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Parenthood
Regarding LGBT families, there are a few
different paths to parenthood: Adoption,
surrogacy and assisted conception.
Adoption efforts by LGBT people have led to
legal challenges, but a Court of Appeal ruling
in 2013 established that same-sex couples were
able to adopt, whether they were in a civil
partnership or not (Northern Ireland Human
Rights Commission’s Application [2013] NICA
37). This was at the time when marriage equality
wasn’t available. Currently, the adoption process
is exactly the same for heterosexual couples,
same-sex couples and single people, and a
number of children have been placed with
same-sex couples. We have heard good reports
of people feeling that they’re treated the same
way as any other couple would be. That has
been a positive development.
Looking at assisted conception: when it comes
to IVF and IUI, lesbian couples who are civil
partners or who are married at the time of
conception are automatically both considered
legally the parents in Northern Ireland. If they’re
not civil partners or married at the time of
conception, but conceived through a licenced
clinic, both can be considered legally mothers of
the child from the time of conception. This is full
parental rights, just the same as a heterosexual
couple who had conceived without assistance
or with assisted conception. This only applies
where the conception is through a licenced
clinic, either National Health Service or privately
funded. It doesn’t apply to home insemination.

Surrogacy is currently under review, but it’s not
quite as clear cut. Whenever a woman who’s a
surrogate gives birth, she is legally the mother.
If she has a civil partner or a spouse, they are
automatically treated as the second parent until
a parental order is made. That is currently under
review. But at the minute, with surrogacy, there
needs to be a court order after birth to transfer
parental rights. There is not a lot of surrogacy
happening within Northern Ireland, but there
are people who travel elsewhere to make use
of surrogacy arrangements. It’s also something
that our healthcare professionals currently aren’t
being really trained on. It’s a bit of a gap in
knowledge in Northern Ireland and something
that might come up more in the near future.
These are some rights that we have achieved.
But there isn’t the same equality of access for
lesbian couples as heterosexual couples. There’s
a requirement that you try unsuccessfully for
a year before you get IVF treatment. And in
some cases, that’s been interpreted for a lesbian
couple as meaning that you have to have private
treatment for a year unsuccessfully before
you can get NHS-funded treatment. That’s
just not equality of access. If a lesbian couple
try unsuccessfully for years, that’s going to be
either a very expensive process or one where
they’ll have to engage in risky behaviour health
wise. There’s also recently been regulations
introduced for intrauterine insemination, which
is less invasive than IVF and would be more
appropriate for quite a few lesbian couples.
However, the funding that was allocated is
certainly not adequate.

If somebody uses a sperm donated by a friend
or family member, that doesn’t confer any
automatic legal rights on the non-biological
parent. They would have to adopt the child, as
the sperm donor isn’t formally classed as a sperm
donor: they’re classed as the father and can
be on the birth certificate. So, we would never
recommend that people go down the home
insemination route because, legally, it can be
very messy.
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In the Republic of Ireland, in most
circumstances, only the person who gives birth
is recognised as the mother, which has legal
implications and emotional consequences. For
example, if a child is born outside the island
of Ireland to a birth mother who is English
and a mother who is from Northern Ireland
(and therefore entitled to Irish citizenship), the
birth certificate will name both parents, but the
Irish government will only recognise the birth
parent. Because the birth mother is English, Irish
citizenship cannot pass to the child. We’ve had
a number of people who have had applications
for an Irish passport rejected, and even one who
has been told their passport was issued in error
because the Irish government doesn’t recognise
both parents as legal parents. This raises issues
for our friends in the Republic of Ireland.
Equality for Children is currently campaigning
on this issue, and I would encourage you to look
for any articles by them.
Other Policy Developments
Regarding gender-based violence legislation,
Northern Ireland is pretty behind the rest of the
UK. We are currently in the process of drafting
a stalking bill. We have gaps in our legislation.
We’re working on strangulation as a standalone
offence and there is a lot of work going on with
other gender-based violence legislation. We
are trying to make sure that includes where
perpetrators are in a lesbian relationship as
well, ensuring that there’s targeted and adequate
support available for LGBT people who are
victims or survivors of gender-based violence.
There are also a number of social inclusion
strategies currently working through Stormont.
I sit on the committees and groups for the
gender equality strategy and what’s currently
called the LGBTQ+ strategy. We’ve had really
great success with CEDAW in Northern Ireland
on access to abortion in particular, and the
CEDAW inquiry found that there was a grave
and substantial violation of human rights
because people were forced to travel for an
abortion or to carry a pregnancy to term.
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Recommendations from CEDAW were helpful
for judicial reviews and later for legislation on
other issues for LGBT people, particularly LGBT
young people, such as access to education and
access to healthcare. Another big issue is the use
of gender neutral or non-binary language: when
we talk about abortion access in particular, not
everybody will get pregnant as a woman. But
how do we ensure gender-neutral and nonbinary language in this conversation whilst also
tackling misogyny? I don’t have an answer, but I
guess this is a discussion that is probably going
to go on for a while.
A key statistic on education and health is that
two thirds of LGBT young people in Northern
Ireland didn’t feel that they were welcomed
or valued within school. Almost half of LGBT
young people didn’t believe the school was safe
for them. This is research conducted by our own
Department of Education. So, there are massive
issues with access to education for LGBT young
people.
In Northern Ireland, there are high incidences
of poor mental health amongst LGBT people.
We are a ceasefire society, if not a post-conflict
society. But if we look at the LGBTQ community,
particularly younger people, there are high levels
of poor mental health. LGB young people are
three times more likely to contemplate suicide
than heterosexual people.
Trans people are almost five times more likely
to contemplate suicide and also five times more
likely to be diagnosed with – and medicated for
- depression.
Reproductive healthcare, including assisted
conception and abortion, as well as mental
health, are all massively under-resourced. People
aren’t getting the care that they need and that
they have a right to.

To end on a positive note, the inquiry conducted
by the CEDAW Committee into abortion
access in Northern Ireland, as well as the act
that brought in equal marriage, incorporated
recommendations of the inquiry report, and
called for abortion access and also the combating
of gender stereotypes, particularly those which
highlight that a woman’s main role is as a
mother. The CEDAW inquiry process has been
used successfully in Northern Ireland to bring
about legislative change. Maybe it is something
we could deploy on other issues as well.
Imani Kimiri
National Gay and Lesbian
Human Rights Commission
of Kenya
Criminalisation
In Kenya, the biggest problem is the
homophobia, transphobia and biphobia
enshrined in our criminal laws. We have sections
of the Penal Code, such as sections 162 and 165,
which talk about unnatural offences, including
‘having carnal knowledge against the order
of nature’. Carnal knowledge in this instance
is talking about adult, consensual, same-sex
relations in private. Being convicted of this
crime can incur 14 years in jail. Section 165
of the Penal Code refers to indecent practices
between males. These are sections of the law that
are particularly used to prosecute LGBTIQ+
individuals.
Where a person is presumed to have a sexual
orientation that is different from what is
perceived to be the norm, then we have the
state and state actors enforcing the law in a very
strenuous way to ensure that the rights and
dignity of LGBTIQ+ individuals in Kenya are
infringed upon and ensuring that many of us live
in a state of fear. We are not able to interact and
live in a way that is true to ourselves.

There is currently a strategic litigation case
with the Court of Appeal based on petitions
challenging the constitutionality of sections
162 and 165 of the Penal Code (Petition 150
and 234 of 2016). On 24 May 2019, the High
Court ruled that the case did not bear any
merit because the rights of minorities cannot
overwhelm or overrule the rights of the majority.
This is, of course, not consistent with the rule
of law. The rights of minorities are supposed to
be constantly protected so that you can ensure a
democratic state where all persons are protected.
Amongst the arguments used to throw out
our petition in regard to section 162 was that
LGBTIQ+ individuals would be seeking the
right to marry, which in their opinion would be
a detriment to the family as a unit. It would, in
their opinion or in the societal opinion, end the
link between marriage and procreation, because
in no way, shape or form would anyone imagine
LGBTIQ+ individuals would have families
without procreating. How do same gender folks
procreate? Another reason stated for rejecting
the petition was that Kenya is not ready to
embrace instances where same-sex and same
gender couples can actually cohabit and live
freely and literally have the right to engage into
a marital partnership. Kenya actually ratified the
CEDAW convention about 36 years ago, I think
it was in 1986. Considering, as we have been
hearing, the Convention talks about ending all
forms of discrimination against women, how
does withholding from LGBTIQ+ individuals
the right to marry or to be in a partnership
realise the full intention of the CEDAW
Convention?
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Parenthood
When looking into adoption, for instance, by
LGBTIQ persons, section 158 of the Children’s
Act of Kenya clearly stipulates grounds upon
which adoption can be refused. Grounds for
refusal include that a person is not of sound
mind or is a convicted felon. This section also
states that being a homosexual is a ground for
refusing an adoption application, meaning that a
person who identifies as LGBTIQ+ cannot adopt
and give a child a home. What does that mean?
Does that mean that they are unfit to parent?
Because we are considered unfit to adopt,
our basic existence is considered as illegal. In
instances where people have wanted to welcome
children who they are able to cater to into their
families, then they are barred by such laws,
which for me is very discriminatory. It bars
someone’s right to live in enjoyment of their full
their rights to the full extent.
Other Issues
LGBTIQ+ persons in Kenya, by virtue of us
being considered criminal, we do not enjoy the
rights that are enshrined in Article 16; basic
rights, like rights to ownership of property,
whether it’s ownership that is passed on to us
from families or our parents in the form of
inheritance. Why is this the case? It’s because
we, the organisation I work for, come across
so many instances of people who have been
rejected by their families because of their sexual
orientation, gender identity, expression and sex
characteristics. So, they do not have that access
to gain property that would have been acquired
to them through inheritance. We have been
totally rejected by our families, disowned from
our families. You have to go to equity with clean
hands. So how do you then go to the courts to
enquire of your rights to property, to ownership
of property, and state that one of the grounds on
which you were denied such property is because
you identify as LGBTIQ+? This is so very sad,
and very much a problem.
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We have also had numerous clients come to us
stating that they were coerced or forced into
marriages by family members because of their
sexual orientation or gender identity. Family,
because of cultural and religious persuasions,
force LGBTIQ+ individuals into marriages or
marital relationships because parents do not
want to be subjected to the shame that comes
from people in the community being aware
that their children identify as queer.
You find instances where once their spouses
are aware of their LGBTIQ status, it escalates
to physical harassment, violence, including
sexual violence. We see numerous instances of
corrective rape and also domestic violence.
But we live in a society where LGBTIQ people in
Kenya are not very forthright in presenting these
matters to state actors, because they know that
they are going to be further persecuted if they
state that the reason they are being abused is
because of their sexual orientation and
gender identity.
A previous panellist mentioned that we should
at all times be able to bring about instances and
verbiage that includes transgender and gender
nonconforming persons and intersex persons.
Kenya has been very progressive in that in the
past five years we have had so much research
in regard to intersex people. Intersex people
were enumerated in the 2019 census, and the
government is also bringing about policies based
on people with different sex characteristics.
There are also numerous laws and precedents
that have been set by the courts, but which the
government or the state has been reluctant or
has neglected to uphold.

Imani Kimiri
National Gay and Lesbian
Human Rights Commission
of Kenya

“Because we are
considered unfit
to adopt, our
basic existence
is considered as
illegal.”
01
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QUESTIONS, ANSWERS AND DISCUSSION
Questions & Comments
Kseniya Kirichenko
For me, the personal is political.
The lack of intersectional analysis,
including in the analysis of CEDAW,
can actually affect the real lives of people. I
have friends who are a lesbian couple. One of
them is a cis woman and the other woman is a
trans woman. They gave birth to a child who is
biologically connected to both of them. They
moved to the UK where they wanted to change
the birth certificate that would indicate both of
the women as parents. The problem was that
the UK legislation, which we would probably
see as progressive because it can recognise two
women from the birth of the child as mothers, is
connected to assisted reproduction. Because in
this case the child is biologically related to both
of them, they were not able to obtain the birth
certificates. The trans woman was asked quite
intrusive and illogical questions: for example,
from what moment did you start to realise that
you are trans woman? Of course, you do not
wake up one morning and realise that you are
a trans woman. So we can think about calling
countries like the UK really progressive, but for
me the question is: who is ‘the other’ and who
is left behind? And here we can see that actually
the UK adopted quite progressive legislation
about cis lesbian women, but when it comes to
the intersections between sexual orientation,
gender identity and gender, it’s still a problem.
We were trying to bring this case during the
review of the United Kingdom by CEDAW, and
unfortunately it was not transformed into any
recommendations.
I am originally from Russia and I still have a
Russian passport. And as you can imagine,
Russia is not the most LGBTI friendly country.
And for me, the question was always: all this
international law, but how we can rely on it?
Because when our countries are not keen to
implement the recommendations, do we actually
need to spend limited resources to fight for our
rights in the international arena?
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A positive result is not always guaranteed.
For instance, I had a case related to hate speech
against me, and I brought the case before
CEDAW and the communication was considered
inadmissible. This meant that I was not only
unable to get justice in my own country, but also
through CEDAW. When your government is
not protecting you, you are basically a stateless
person in the end.
Question to Imani Kimiri: How do you
rationalise using international mechanisms?
Because I still believe in international law and
in CEDAW, because we want to be part of the
human rights agenda, we want to form the
agenda. I don’t want to be invisible. So that’s how
I am trying to rationalise why I’m still working
in this space. What’s the position of communities
in Kenya?
My last ideas are about marriage, because
especially in the feminist jurisprudence,
marriage and same-sex marriage have been
criticised – by feminists specifically – because
it’s a patriarchal institution. But I also think
that in part, it can be about colonial or postcolonial thinking. I am from Russia, and for
me as a lesbian woman, it’s really important to
have access to marriage, because it’s not only
important not to conform to traditional norms,
but for me the very act of being in a same-sex
marriage is a form of anti-patriarchal resistance
and an opportunity to build an alternative and
feminist universe in this marriage.

Answer
Imani Kimiri: We have a constitution
that talks about international law
as a source of law in Kenya. In
strategic litigation like the case I
was just talking about in regards to
unnatural offences, then we cite international
law and jurisprudence. So, it’s very important.
Our organisation also uses international law as
a basis of comparison on how exactly we would
want to bring about equality and protection for
LGBTIQ+ individuals in Kenya. Sadly, because
of colonisation, a lot of laws, if not all laws in
Kenya, were adopted from colonial masters. We
have to borrow a lot from people or states that
have been progressive or have actually litigated
to change and shape laws that actually are
beneficial to society.
Our advocacy is not particularly targeted
towards the state. It’s also targeted to the general
public. It’s targeted to state actors and the state
in different ways, like targeted to the Ministry
of Health, the judiciary, police officers, health
workers etc. So, we would use instances where
we knew that these are the general principle –
that international law and domestic law alike
require such sudden requirements that should
be adhered to – and that’s where we would use
them in advocacy and changing the mindsets of
different people.
You wouldn’t compare the situation of LGBTIQ+
individuals in Kenya right now in 2021 to the
situation of LGBTIQ individuals in 2006. The
law is still discriminatory. It’s still homophobic
and transphobic. But there are different ways in
which policy has been amended or created to
ensure life is made easier for LGBTIQ+ people.
How do we use international mechanisms?
We are engaged in the regional community
through the African Charter on Human and
Peoples’ Rights. We also do shadow reporting,
for instance, under the Human Rights Council’s
UPR mechanism, the Convention against
Torture and the Covenant on Economic, Social
and Cultural Rights. The Committees are able

to issue recommendations to the state in ways
that we as the layperson, the citizen in Kenya,
wouldn’t be able to, because the state would
adhere to those recommendations. There are
more consequences for the state not abiding by
recommendations made by international human
rights bodies.
What is my take on patriarchy in same-sex
and same gender relationships? Unfortunately,
this is something that has been programmed
into all of us. Ten or twenty years ago, people
would not understand how women who are
presumed to be both masculine-presenting can
be in a relationship. They would ask, ‘who is the
woman?’ and ‘who is the man?’. But the process
of change is usually very slow. I blame a lot of
this on religion and culture. This is particularly
difficult if you come from, or you reside in, a
rural area. Then you wouldn’t be able to even
stay with your partner because of the constant
degradation that comes from the people who
you share a community with, because of your
sexual orientation.
The position for communities in Kenya,
especially LGBTIQ+ communities in Kenya, is
the constant violations that we experience that,
as I mentioned earlier on, range from murder,
to corrective rape, to being jailed for same-sex
engagement, to being denied even the right to
have a family, to people being suspended or
expelled from school once they’ve been outed by
the families because of their sexual orientation.
We see in the media reports of numerous
children who have been expelled from school,
denied the right to basic education because they
identified as LGBTIQ+, or people presumed that
their orientation was not the norm.
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Answer
Danielle Roberts: Marriage gives
legal rights that other relationships
don’t. I think symbolically for
Northern Ireland, equal marriage
was massive. We have homophobic
politicians. It’s not that long ago that the former
first minister said that if homosexuality was
criminalised again, that they hope people would
follow the law. I think, symbolically, equal
marriage coming in and thousands of people
taking to the streets in support of it was massive
for affirming LGBT relationships. It also helped
address some things like trans people having
to choose between either getting divorced or
getting a gender recognition certificate. I do
think you can be a feminist and be married.
I think marriage is what you make of it; it is
not necessarily what it was historically. But we
also have the option of civil partnerships for
people who want to have a legally recognised
relationship, regardless of the gender of their
partner without the institutional hangover of
marriage. This is significant for people who
haven’t been allowed to be next of kin for
their long-term partner in making healthcare
decisions because the relationship hasn’t been
legally recognised. So, I think it is important,
but I do understand that there are plenty of
discussions to have. I think it’s what you make
of it. So, I think you can be in a queer marriage.
There are legal benefits that come from it.
Maybe we need to look at other things as well,
like kinship groups and stuff like that. But to
me, that’s not material reality yet, so it’s all a
bit theoretical.
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Question
Meghan Campbell
Question for Danielle Roberts:
I’m wondering if you could talk
through, or just comment on, the
role of positive obligations in respect of SOGI
and equal rights? Because you can see from
your presentation thinking about reproductive
choices that it’s great if there’s no sort of a formal
ban on accessing IVF or IUI or any other options
that might exist. But if you don’t have the money,
you don’t really have an option. So, what kind
of positive obligations are there on the state to
facilitate or fulfil those reproductive choices?
Question for Imani Kimari: I have two questions
for you. What kind of tools are needed for
dealing with the conservative, religious and
traditional norms that are constantly pushing
up against SOGI rights? Secondly, we can see
from the earlier presentation today that the
Committee has been quite clear about sexuality
and gender identity needing to be included as a
ground of discrimination. I know Article 27 of
the Kenyan constitution was very contentious
during the drafting and I’m just wondering if
you could comment on whether there is any
strategic litigation planned in that direction, or
if people on the ground in Kenya feel that this is
not a strategic moment to be bringing litigation
to include sexual orientation as a ground of
discrimination?

Answer
Danielle Roberts: I suppose on
positive obligations under Section
75 of the Good Friday Agreement,
there’s a duty for public bodies to
not discriminate against people of
different protected characteristics. But even
with that obligation, the main issue we have
is funding the regional fertility clinics. There
isn’t the funding; there isn’t getting the staffing
levels. They don’t have the resources to deliver
to more than five people a year when it comes
to donor IUI. That’s for lesbian couples and
single women. It’s just not meeting demand.
Reproductive healthcare is time-sensitive in a lot
of cases. Despite the CEDAW recommendations
being incorporated into the 2019 Northern
Ireland Act, and abortion regulations being put
in place, our Department of Health has refused
to commission abortion services. So, while we
have a lot on paper, they’re still saying they’ve
got no duty to commission services. Healthcare
professionals are trying to use what resources
they have. The support that they need to deliver
services that we’ve been told that, if we don’t
have it, it’s a grave and systematic violation of
our human rights. So, there are obligations as
well as legislation, but international law doesn’t
necessarily mean we get the outcome, which is
why we still have to do some agitating.
Imani Kimiri: In Kenya, LGBTIQ+
persons have actually litigated
on matters based on freedom
from discrimination, freedom of
expression, freedom of association,
amongst other issues. One of the petitions,
Application 308A of 2013, was a judicial review
to challenge the failure or refusal to register
Transgender Education and Advocacy as an
NGO. In delivering their ruling, the judges
in the matter included gender identity as
one of the grounds that a person cannot be
discriminated against. The second strategic
litigation case, Petition No. 40 of 2013, again
concerned the registration of an LGBTIQ+
NGO for the protection of lesbian and gay

rights. The pronouncement was delivered in
2015 that sexual orientation was also included
as a ground that people cannot be discriminated
against. Now, the problem is freedom from
discrimination is not an absolute right. So, state
actors can still manipulate the law. The practise
hasn’t yet caught up with the pronouncements
made in court. There have been numerous
strategic litigation cases that have actually been
won, but the general society and the general
public has actually not caught up with the
progression of the laws and the courts.
I think the tools that would be available to
litigants and people who are activists in Kenya in
regards to how we implement the Convention,
it actually comes into looking at enforcement.
How do you ensure all persons are included,
as opposed to just those being in the binary of
male and female? Because numerous countries
that are even more developed have not even
achieved equality. But how do you ensure that
no state is lagging behind? How do we ensure
accountability? How we ensure states are not
just held accountable on paper, but laws are
enforceable?

“Reproductive
healthcare is timesensitive in a lot
of cases.”
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Answer
Sandra Duffy: As both a
personally queer and politically
queer person, I am, like, ‘down
with heteronormativity’, ‘down
with patriarchy’, etc, etc. At the same
time, I recognise that marriage holds a lot of
value for a lot of people, both symbolically and
legally. But I think that we can’t have a binary
split here between being assimilationist or being
totally radical and abolishing it altogether. I
think there is somewhere in the middle where
maybe one of our next human rights struggles
needs to be, as Danielle said, recognising kinship
structures, recognising different family forms.
I think something like that, something like
a more progressive approach to recognising
family forms would also allow for things like
relationships where the participants of different
genders, like the lesbian couple with one cis
woman and one trans woman who wanted to be
registered as the mothers of their baby. Maybe
one of the things that we start to push for now is
that we have marriage equality, in certain places
at least, is the recognition of alternative family
structures, and alternative family forms.
The other thing that I wanted to bring up
regarding international law is language.
International law is in itself a language. So
international law has these terms that are
justiciable. You make these claims and it’s
recognised under international law, and that
is translatable into a domestic legal system as
well. I do quite a bit of work on India, which
obviously has a very similar colonial context to
Kenya – a colonial hangover of laws, especially in
the penal code – and the progress that has been
made in queer and trans rights in the courts in
India in the past decade or so has been largely
done through the language of international law
and has largely been done through invoking
things like the Yogyakarta Principles, like UN
rulings. I’m not sure if CEDAW was brought in,
but I know the Human Rights Committee was
certainly cited. The European Court of Human
Rights was also cited. So, it’s very much that
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language of what human rights are justiciable
concepts. Human rights are something that
translate and therefore international law can be
used quite effectively in the domestic context,
especially with litigation.
Imani Kimiri: I just wanted to raise
an issue that I haven’t yet raised. And
it’s basically in regard to looking
inward. So, in instances where even
LGBTIQ+ people engage in samesex relationships or same gender relationships,
and the qualms that they experience within their
relationships, then it would be impossible for
them to even speak about a right to inheritance
in the event that they are the partners of the
deceased. With intimate partner violence, then
there is no justice. There’s no redress for injustice
that is provided for LGBTIQ people because of a
law that criminalises LGBTIQ people in Kenya.
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PANEL THREE: HEALTH AND EDUCATION
Alexa Moore
TransgenderNI

My name is Alexa Moore and I am one of the
directors of TransgenderNI, which is a human
rights organisation supporting and advocating
for trans communities in Northern Ireland. We
run the Belfast Trans Resource Centre, which is
a dedicated trans community based in Belfast.
I believe it is one of the only dedicated trans
spaces in the whole of the UK and Ireland, so
it is actually a pretty big deal and we are really
proud of it! I went to CEDAW with Transgender
NI in 2019 and it was it was my first direct
experience interacting with international human
rights institutions.
But it is not a pretty picture in the UK when
we are talking about trans rights, I am going
to be completely honest. The human rights of
trans people – of all genders – have been under
consistent and persistent attack for at least the
past five years, especially since the Gender
Recognition Act consultation was announced
and proceeded to be dithered and delayed on for
several years. This culture war has particularly
been targeted at trans young people, trans
women and trans feminine communities in the
media and in the political class. Trans women
are portrayed as dangerous, predatory even,
and the rights of trans women to live and exist
peacefully, to enjoy equal access to public space,
to be free to work and be able to access care, are
not being met. In many ways, they are actually
being regressed in the UK.
Backlash Against Trans Rights
As recently as last weekend, Stonewall’s Diversity
Champions Programme came under a pretty
coordinated attack from anti-trans actors in the
media, from the Equality and Human Rights
Commission and from the actual Minister
for Women and Equalities. This Diversity
Champions Programme enables so many
LGBTQ+ people to feel safe, respected and
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supported at work, and gives them an avenue to
raise issues while ensuring that their employers
are educated on how to support LGBTQ+ staff.
Trans rights are again under coordinated attack
from not just the media, not just from the
right-wing political class, but also from our
national human rights institution in Britain. It
is an attempt not just to push trans people to the
margins, but to push back on the wider LGBTQ+
inclusion in society and in the workplace, and
simply to push back on our right to live and exist
in the world. And these human rights abuses are
quite pronounced in some specific areas.
Trans Human Rights Abuses and
Stereotyping in Healthcare
Arguably, human rights abuse against trans
people is no more egregious than the way trans
people are treated when they are accessing
healthcare. It is – as a statement of fact – that
trans people’s right to access healthcare and the
respect for non-discrimination in health services
is simply not being met. Waiting lists stretch on
for years and years. And in Northern Ireland, the
adult gender identity service actually grounded
to a halt for three years before beginning to take
new patients again, and quite slowly so a few
months ago.
Whenever we are talking about waiting lists
or whenever we talk about the kind of small
services that are understaffed or underfunded,
we do have that tendency to focus on how much
money we can throw at the service, and how
much staff we can throw at the service. Do we
just need to train people a little bit more? And
those are absolute vital aspects of the issues for
gender-affirming healthcare. But this is not the
whole picture.

To look at the whole picture, we actually have
to look at the system and the way that the
health service views trans identity or the way
the trans healthcare system is set up to view
and treat trans identity as a disorder. We are
assessed by a psychiatrist who thinks they know
our gender better than we do. We are asked
often horrible and invasive questions about our
sexual orientation and sexual activity, including
young people being asked about their sexual
activity. We are asked about our past abuse and
trauma. We are forced to ‘live in role’, that is,
wear ‘gender-appropriate clothing’ and have
a ‘gender-appropriate name’, and come out to
every single person in our lives, regardless of the
harm that that may subject us to. These services
have no respect for the autonomy of trans people
and they are not in line with international best
practise or human rights standards. They push
gender roles on to us and then trans people
get blamed by anti-trans actors for being
‘hypermasculine’ or ‘hyperfeminine’.
They insert artificial waiting times and long
stretched-out invasive assessments and arbitrary
timelines. They breach disability rights law by
preventing access to care or placing increased
barriers for disabled and neurodiverse people
to access transition-related care. One example
of this is that under 18s and gender identity
services must go through an autism assessment
before even getting a whiff of puberty blockers
or any kind of gender-affirming treatment.
They also must go through CAMHS, which is
our Children and Adolescent Mental Health
Service, before being referred to KOI (Knowing
Our Identity), our under 18s gender identity
service; again, framing all of this as a mental
health issue and as a disorder. Trans people of all
ages must also demonstrate ‘stable psychosocial
health’, which I will be completely honest with
you is a high bar, given the discrimination, abuse
and vitriol that trans communities experience
on a daily basis. And it is also a high bar, given
the fact the trans folks actually cannot access
the healthcare that would generally improve
our mental health.

Trans Women’s Health Rights
These requirements are particularly impactful
on trans women. They affect trans people of all
genders, but they have specific implications for
how trans women move through society and live
their lives. We experience disproportionate levels
of street harassment, sexual assault and abuse,
hate crimes and so on. And by forcing people to
come out before they are ready – forcing people
to have this ‘real-life experience’ or ‘living in a
role’ and forcing us into these highly gendered
and outdated roles – the services are actually
putting us directly in harm’s way.
By telling trans women that they must socially
transition and tell every single person in their
life that they are trans and are on hormones
– whether it be your teachers or parents
or housemates or employer or lecturers or
colleagues or whoever – is so much pressure to
put on someone. And it is a breach of their rights
to privacy and family life. And once again, this is
not in line with how things are done on a global
scale with the moves that the World Health
Organization has made in terms of declassifying
gender identity disorder as something to be
categorised in the mental health section of the
international classification of diseases, and
instead moving it to the sexual health section.
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UK as Behind on Trans Rights
You can see here that the UK is simply lagging
behind in terms of where the rest of the world is
on this issue. And yet, this system is ‘too liberal’
and ‘too open’ for the anti-trans actors in the
world who wish to see arbitrary age limits placed
on care for young people and for young trans
people? And actually, they are pushing for more
invasive interrogation, more gatekeeping, less
bodily autonomy and less person-centred care
within these services.
As always, trans communities are under
sustained attack, and under false pretences.
There is this constant idea that trans kids can just
go and they can get hormones whenever they
want – that trans kids are being pumped full of
hormones – and this is simply not true. But it is
given credence by the medical establishment, by
the media and by the political class who allow
these anti-trans actors to spread misinformation
about how trans people actually and realistically
access healthcare today in the UK. And, again,
this is despite international best practices and
rights standards fully eclipsing the UK on these
issues. The UK government would like to portray
itself as a ‘leader’ – as a global leader in LGBT
rights and equality – when actually it is going
backwards. We are getting to the point where the
UK is exporting transphobia and is exporting
this kind of regressive anti-trans ideology to
other parts of the world.
I could wax lyrical about gender-affirming
healthcare all day. But there are many, many
other issues, particularly for trans women
in healthcare. For instance, their access to
appropriate invites to cancer screenings, access
to sexual health testing, records management
and confidentiality, old age care – which I
personally think is a ticking time bomb that we
are not prepared for in our care homes – and
so many other issues. Cultural competency and
mainstream services more broadly also need to
be addressed.
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There are also many issues what would be
described as ‘women’s health issues’ that in fact
need to proactively include trans men and the
non-binary people who need access to services.
For example, when we are thinking about
abortion and family planning services, trans
men need to access those, as well as breast and
cervical cancer screenings. They also need access
to period products and so on. We do need to
take a holistic view of caring for and supporting
trans people of all genders.
Relationships and Sex Education (RSE)
in Northern Ireland
I do believe that this holistic view must start in
education. And I think the CEDAW Committee
would be in agreement with me there, given
that in the past they have given the UK a slap on
the wrist for its woefully inadequate provision
of appropriate RSE in Northern Ireland. There
was a paragraph included in the 2019 Executive
Formation Act, which mandated the provision
of appropriate and comprehensive RSE through
the incorporation of elements of the CEDAW
report into domestic law, which was a really
good step forward, or at least it would have
been if the Northern Ireland Executive and the
relevant ministers had paid attention to this. Did
they do what they were legally obliged to do and
roll out appropriate RSE policy and commission
abortion services? Well, of course they didn’t.
Why would they follow the law instead of
dithering and delaying, as they have been for the
past year or two?

And the issue of RSE is actually quite close to
home for me. I’m 21. I left school about three
years ago and I had the privilege of being
in one of the 70 percent of Northern Irish
schools that invite in an organisation taking an
abstinence-based approach to relationships and
sexuality education. This organisation avoided
talking about LGBT lives, identities, bodies and
experiences in their entirety, instead opting to
tell a room full of teenagers that if they wanted to
avoid STIs, they should simply avoid sex, which
is not useful. Very, very limited information at
all was provided about safe and healthy sex and
relationships, about consent, about recognising
abuse of contraception, harm reduction and
preventative measures outside of abstinence.

Kids in our schools need to see a commitment to
inclusion and support for all pupils. They need
to see themselves represented in the curriculum.
And they also need to see actual meaningful
legislative change that removes the loopholes
that currently exist in schools which exempt
them from many of our equality regulations. I
think that the gendering of schools as a whole
is another issue entirely. But separating our kids
and telling them that they are so drastically
different – that they must be kept separate for
the majority of the day based on arbitrary gender
markers – does no one any good.

This was also one of the first and only
introductions I had to RSE through my entire
14-year educational career. We got about one
or two one-hour sessions in the assembly hall.
Comprehensive, age-appropriate LGBTQ+
inclusive and evidence-based RSE is absolutely
imperative if we want to tackle widespread
sexual abuse and harassment, if we want to
address rape culture, and if we want to ensure
that people are able to recognise unhealthy or
unsafe sexual or romantic relationships. These
programmes also present an opportunity to
educate the wider student body on LGBTQ +
lives, bodies, experiences and identities. They
provide an opportunity to address bullying
and harassment against queer peoples; again,
something which has been almost entirely
untouched by successive education ministers.
And they also provide the opportunity to begin
incorporating queer lives and identities into the
curriculum. It can start with RSE, and needs
to go into history, into science, technology,
geography, art, because queer people are
everywhere, and we have contributed to all
these areas.
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Marisa Hutchinson
International Women’s Rights Action
Watch (IWRAW), Asia Pacific,
Malaysia and Global South
Firstly, Happy Pride Month to everyone,
especially those in the LGBTQ+ community.
I will firstly talk briefly about IWRAW. IWRAW
was established in 1993 by a group of women
from the global south recognising the potential
of the CEDAW Convention, in terms of
implementing the rights of women through
human rights treaty bodies. Since 1997, we have
worked with many NGOs in over 120 countries
to access CEDAW and the international
human rights system, as a strategy to bridge
the accountability gap for women’s human
rights advocacy, which is the focus of our work.
We work very closely on a number of issues,
ranging from environmental justice, human
rights regression and the role of CSOs in the
multilateral system, interrogating borders and
its impacts on women’s human rights, women
and work, and transforming economics and
development.
The Significance of CEDAW
So, why CEDAW? First of all, CEDAW is a very
political space at all levels within the national,
regional and global level. We also think it is a
good form of advocacy or a tool of advocacy for
women and other marginalised groups. We also
think that with this specific focus on women’s
rights and marginalised communities, CEDAW
gives NGOs and also activists an important
role to play in terms of the interpretation and
the implementation of CEDAW at the national
level, which in turn is very effective in terms of
their advocacy strategies, but also in terms of the
state’s obligations to women and marginalised
communities.
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CEDAW is also important because it takes a
very intersectional approach to marginalised and
vulnerable groups, and it is considered a very
effective space in that it accounts for different
forms of intersectional discrimination and
violence experienced by these communities.
It also allows for a political dialogue which helps
in gaining insight on the work that governments
do on gender and women’s rights – and also lack
thereof – at the national level.
What is also important about the CEDAW
mechanism is that it occurs every 4 - 5 years,
with a constructive discussion between the
Committee and States, for States to share
and reflect on their progress. Even though
comparative, the country-specific monitoring
by experts is necessary as the system recognises
the role of CSOs in the process. However not all
groups of women and communities have equal
access to this space.
Health and Education Rights
When it comes to health and education, there
is a specific need to acknowledge basic rights
and fundamental rights when and where
possible and that they should be free, affordable
and accessible to all. However, these rights in
most cases are not afforded to people based on
their sexual orientation and gender identity
as we know. CEDAW’s specific mandate is to
ensure that states take appropriate measures to
eliminate all forms of discrimination against
women and girls and most marginalised
communities. And hence, the Committee has a
specific role to play in ensuring that these issues
of health and education impacting gendered and
sexual minorities are heard and addressed at the
national, regional and global level.

CEDAW General Recommendation No. 24
on Non-Discrimination in Healthcare
In terms of how health and education are
influenced at the CEDAW level, General
Recommendation No.24 for Article 12 (which
speak specifically to women’s health and was
published at the 20th session years ago in 1999)
requires states to eliminate discrimination
against women within their access to healthcare
services, particularly in areas of family planning,
pregnancy, confinement and during postnatal periods. However, within this general
recommendation, possibly because it is over
20 years old, there is no specific reference
with regards to how we talk about LBTQ+
people’s health. There is not even anything that
speaks to a person’s experience of violence or
discrimination based on their sexual orientation
or gender identity.
We do, as IWRAW Asia Pacific, acknowledge
the importance of this specific article as it
serves specifically for women and their health.
However, with the article discarding the
experiences of people based on their sexual
orientation and gender identity, we believe that
specific provisions of spaces like this workshop
created by Meghan, Catherine and Loveday is
important. Again, we are very happy to be here.
What is important to mention is that General
Recommendation No.24 is not outdated because
it is still used. However, with the publication of
General Recommendation No.28, which was
adopted in 2010, it has a specific intersectional
approach to state obligations, and speaks to the
rights of freedom from gender discrimination
and violence against many groups, including
lesbian, bisexual, transgender and intersex
people. This is one of the more specific general
recommendations that can be considered.
However, again, we have what I think are
people’s biases. Within the CEDAW community,
I think that it is important that the voices
of LGBTQ+ people and LGBTQ+-specific
communities are heard in the spaces created
for them.

There is a bigger issue in terms of the way
in which recommendations are written for
specific groups and the way the concluding
observations are presented sometimes, which
is that they can be written very generically and
speak too broadly. And our colleagues at ILGA
do a very good job at highlighting this issue
during the state reviews. However, I think what
the CEDAW Committee needs to do a better
job of collaborating more with organisations,
again, like IWRAW, ILGA and even grassroots
organisations. What they need to do is bring
a deeper focus more specifically to LGBTQ+
people as citizens.
Citizenship, Documentation and Education
I think that citizenship is very far removed
from these persons, especially in instances
of COVID-19. We know in some countries
like Colombia and Indonesia, some persons
are not afforded the opportunity to receive
the COVID-19 vaccine. Why? Because some
LGBTQ+ persons do not have identification
documents that match their identity and these
are often prerequisite to being able to receive
public services, and that is a structural issue in
itself. In these two countries and others, there
are still no policies or systems in place for these
persons to be able to change their identification
on their documentation.
Hence, at a time like this with COVID-19,
it is a bigger problem for prisons to be safe,
or to be vaccinated, because documentation
is a problem. Another issue is the barriers
within the healthcare systems, in terms of
persons not carrying out their duty of care,
which we all know is warranted from health
professionals. However, they choose to refuse
healthcare to LGBTQ+ persons due to internal
unconscious biases. This issue also occurs in
terms of education, especially for trans youth
and in terms of being bullied by classmates, but
also in terms of other forms of discrimination
and dismissing of their presence and ability
within classrooms. Those are things that more
specifically need to be addressed.
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Towards a Holistic Approach
Again, I think the CEDAW Committee does
a good job at being intersectional in their
approach to recommendations to states and in
terms of obligating states to ensure the rights
of everyone under its mandate. However, being
more specific on certain issues is important
for the Committee. As LGBTQ+ persons
face multiple issues, similarly to women, a
holistic approach is missing. How can that be
highlighted or made clear within concluding
observations? Saying that lesbian and bisexual
and trans women deserve to have healthcare is
a generic approach and is not enough. We have
to get to a point of being clear and being more
specific about what we want, because as we can
see with COVID-19, many issues for LGBTQ+
communities have been exacerbated. Without
specificity on what we want and deserve, the
community suffers more.
However, what is good is that over the years
LGBTQ+ activists have taken up space. But
with the challenges of COVID-19, how can
the CEDAW Committee account for the rights
of LGBTQIA people in this time? I think that
there’s a need for the community to continue
doing its work to spotlight the issues LGBTQ
people are dealing with. There have been many
issues highlighted through the COVID-19
period of just over a year, from Black Lives
Matter to issues around gender-based violence.
But when will the Committee step up and
say, for example: let’s speak to the issue of
trans experiences of people in Colombia, or
indigenous trans people in Colombia more
specifically? This is a call for the Committee
to be a bit more forward and do more. I know
that the Committee is strong on some issues,
but when there are communities who feel not
represented within certain forums or certain
spaces or that their issues, again, continue to
be blanked, I think that it doesn’t give a lot of
comfort for these people, as their issues continue
to be sat on. And that is despite us constantly
standing by their resistance and strength.
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But communities do not need to hear that a lot
of the time. They need to hear that their issues
are going to be addressed, that the issues are
being heard and that something is being done.
When it comes to the multilateral system, I do
not think they have done the best of that job
during this time. Again, IWRAW acknowledges
all the work that the CEDAW Committee has
done, and we work very closely with you and we
are strongly in arms or connected to your work,
but we also ask more that you be the eyes and
ears and mouths of our LGBTI people.
Mel Duffy
Assistant Professor in Sociology and
Sexuality in the School of Nursing,
Physiotherapy and Community
Health, Dublin City University
As an old dyke, one wonders how one survives
to come here. After marriage equality in
Ireland and after the vote was calculated and
the proclamation went through the following
day, the Catholic Church leader from Rome in
Ireland turned around and said that the vote was
a ‘defeat for humanity’.
In a way, what I have always been struggling
throughout my life with is what it is to be
human. Am I not human, too? And when we
look at what has happened throughout time in
relation to LGBTQ+ folk within society, it always
draws me back to something that Conrad and
Schneider had said in the 1980s. I am going to
read you their quote, because it really shows that
things do not change: ‘When an institution such
as the church, the state, the medical profession
gains the power and the authority to define
deviance, that is to say what kind of a problem
something is, the responsibility for dealing with
the problem often comes to that institution.’

Folk in the LGBTQ community have found
themselves subjects of the church, the state
and the medical profession. And through the
state, they have also found themselves subjects
through criminality. But the one thing that
being a member of the community does that is
not comparable in anything I have found with
the heterosexual community (which never calls
itself a community, because they are the norm)
is they never have to come out. Coming out and
saying ‘I am’ is often the most difficult thing for
LGBTQ+ folk to do.
Generational Change for LGBTQ People
As an older member of the community, I have
been an idealist all my life and I look at young
folk and I think, ‘isn’t it wonderful?’ They can
say ‘I am’, but the question becomes, ‘can they’?
Suicide rates do not go down. The self-hatred
does not go down. The abuse of others does not
stop. And the total erasure of their existence
happens through education, through family, and
through political organs of the state.
So why do I say that? I was very struck because
the other thing has been that I am an ‘armchair
thriller’ when it comes to politics and I like
nothing more than arguing with the TV over
whatever political things are happening. I am
constantly being told by my wife that the TV is
not going to answer back. In the meantime, I will
still engage with the TV. Kamala Harris, upon
winning and upon gaining the vice presidency
of the United States, turned around and said this
is wonderful – for all women like me, women
who are black, women who are Asian, women
who are different – to see somebody in an office
representing them.
Having somebody who represents young,
lesbian, gay, transgender, bisexual, intersex or
genderqueer people in a public space gives hope
and gives them an avenue to see. It reminds me
of during the campaign for marriage equality,
I was met by this young 12-year-old girl who
turned round and said to me, ‘Are you lesbian?’
And I turned around and I said, ‘yes.’ And
she turned around, looked at me and said,

‘wonderful, I can go home and tell my mother
that older lesbians exist too.’ Unless you see
the intergenerational aspect of the LGBTQ
community, you will not see yourself, you will
not see that you can grow old.
I went to a door seeking a vote, and an elderly
man came out and said, ‘Of course I am voting
yes.’ I then asked him: ‘Will you please put me
out of my misery? All of you here have said “yes”.
You are the cohort of voters who everybody is
expecting to say “no”.’ I asked this because they
were all elderly men living in a row of houses.
He looked at me and he started crying, and I
thought to myself, ‘oh, sweet Jesus, why can’t
you keep your mouth shut?’ And then he said, ‘I
buried too many of my friends because I didn’t
understand. I didn’t know and I didn’t stand up
for folk. But I am stopping now and so are all
of us. We belong to a men’s shed and we’ve all
stated, “yes, we will”.’ And that is the beauty of
ageing; being able to look back and say, ‘where
do I want to make changes from when you were
young?’ We cannot and we should not expect the
young generation to go through what some of us
went through.
When young people’s families embrace who they
are, irrespective of who they are, it allows them
to flourish. Families who have expectations of
who you should be make it extremely difficult
for LGBT+ kids to fit in. This is where mental
health services begin to take an avenue into
your life. This is problematic for me because
I was born in the era where to be me was to
be mentally ill. It was the notion that I could
be declared ‘unsound’ and ‘unable’ to make
decisions. I am always fearful that the light being
put upon mental health and young people in the
community is a very dangerous thing, because
it states that there is something maybe not quite
right about us.
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We do not focus on quality of life very much.
We focus on the negatives about us. We focus
on looking for more funding for mental health.
I am not saying we shouldn’t, but what I am
saying is we should really have a dialogue
that properly balances the quality of life that
we want young folk to achieve for themselves
and decisionmakers. Others are constantly
making decisions about us, whether it is in the
classroom, or universities. Putting the pride
flag up is meaningless for a lot of people because
there is no real engagement on the ground. There
is no real equality or diversity. For example, if I
am a transwoman, do I have to be like the next
trans woman? Can I not be different to the next
trans woman?
It is important to acknowledge difference and
agree to cohabitate. We enjoy our differences
and diversity. Sameness is boring. We often
live in a hostile environment that causes us to
live in bubbles. I have a running joke with my
colleagues at work. You offer trust every now and
again. It takes a long time for a lesbian, a trans
person, an intersex person, a bisexual person
or a person of difference to actually trust that
someone will see you as an individual in your
own right.
I was really struck by OECD data from 2019
which said that in 2017, only 1.4% of people
before 1945 considered themselves as LGBT.
We talk about numbers all the time. Are we
ten percent, five percent, seven percent of the
population? Does it matter? We’re here, and
we’re queer! There is a fear that LGBT folk are
making people gay, but what people forget is that
we come out of cis families. We have to think
about children being in normative, heterosexual
environments and how same-sex families can
be alien. Amongst baby boomers, 2.4 percent
identify as LGBT+, that is, those born between
1946 and 1964. This number is 3.5 percent
amongst the generation X, that is, those born
between 1965 and 1979 and that number is
8.2 percent amongst the millennials. This is
really interesting. The more you see, the more
acknowledgement that there is for diversity,
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the more inclusive it becomes, the ‘easier’ it may
be to be yourself.
However, heteronormativity exists in areas we do
not think it does, like education and healthcare.
I came across this recently for a paper I was
writing on older people. We don’t always think
about where heteronormativity exists, and one
of the areas was O’Hara’s paper in 2018 on the
Dewey Decimal System. O’Hara went and looked
at classification. The Dewey Decimal System
was from 1876. O’Hara tracked classification
and reclassifications over time. What she found
was that the LGBTQ+ category ought to be
considered a group of people. This is how the
libraries have been dealing with us as a system.
She explains that LGBT were classified outside
the groups of people being men, which is the
numerical category of three or five. All of us and
libraries go over to your three or five and you’ll
find the group of people right somewhere they
allowed women in.
So, the reality of the LGBT classification is as
follows. She says that LGBT groups of people
first made it into the system in 1932 under the
straight up offensive ‘abnormal psychology’
category. By 1989, they had been moved to the
different offensive section: ‘social problems’. I
have talked about women being ‘disruptors’, and
therefore ‘social problems’. Being a ‘disruptive’
means I fit into being a social problem!
So where are we now? As I said, the good news
is that the sections themselves use modern,
acceptable terms, and they are found in the
section 306.7. Sexual orientation, transgenderism
and intersexuality, all sit in 306.7. The bad news
is that 306.7 sandwiches LGBT+ people between
prostitution and child trafficking on the one side,
and fetishism and BDSM on the other. O’Hara
says the classification of the LGBT community
in an area dedicated to sex and surrounded by
a whiff of deviancy, she would argue that LGBT
people should be classed in the 305 section as a
group of people because that is what they are.

If you’re a young person and you’re going
looking as a first-year undergraduate student you
want to read something about yourself or have
a book in your hands that might have lesbian,
gay or transgender on it, you’re now in an
environment where reading that is allowed. But
look where you have to go to find yourself. That
sends a message. It sends a message that we’re
still at the attitudes and the beliefs saying that
there’s something not quite right about us.
Family Life and Surrogacy
And yet if we look at the positioning of it in the
Republic of Ireland in relation to children and
families, there’s still a long way to go. Maybe we
were lucky because my wife gave birth and we
went to a clinic to do the donor insemination.
But if you’re a straight person, you can leave
the country as a happily married heterosexual
couple, go somewhere to participate in surrogacy
and nobody asks them questions. If you are two
gay men, you cannot do that. Therefore, there is
a huge problem in the way we treat differences
within society, in how we think about differences
within society.
So, we are ‘othered’ on a number of levels: we’re
othered in the home, at times in education and
at times in health. And really Pride Month is
about a celebration of who we are. But when,
in 2015, we obtained marriage equality, and sat
within the constitution, we removed the parade
of difference, the parade of pride from the main
thoroughfare of Dublin to the back streets. You
can gain equality and then your back down
the back lanes where you spent most of your
life. Sitting in a constitution only allows you to
breathe so far. You continuously have to give life
to that constitution in every aspect of the organs
of society.

Sex Education
Regarding sex education, we do at the moment
in the majority of schools have a Catholic
organisation talking about gifts from God,
which is fine for your faith or belief system.
But when you’re talking about the body, when
we’re talking about menstruation or longer
periods, when we’re talking about growth and
development, it is physiological. It is how bodies
work and we need to move it out of a faith-based
understanding to a scientific evidence-based
understanding, because that is the only way we’re
going to be able to emerge as fully human. And
the other thing, particularly as a woman, I railed
against the notion that young boys are moved
out of classes when young girls are being given
an understanding about periods and all of the
changes to their bodies as if it doesn’t affect men.
We cannot talk about how the egg and sperm
meet and how it lands if we remove boys from
conversations around menstruation.
So, boys don’t understand where the egg came
from simply because they’re not given an
understanding of how a woman’s body works.
They are not given an understanding of the
shedding of blood and why that happens. There’s
so much in a way to be thought about and how
we think about health, how we think about
education, how we think about politics and how
we think about representation and how we think
about how young people see us.
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Queerness and Ageing
The systems do not understand the needs of
older queer people. I am going to grow old and I
am going to need healthcare, but I’m also going
to need inclusive healthcare. There are LGBT
older people in our nursing homes who have
gone back into the closet and the dawning of the
day of 2015 and marriage equality hasn’t led to
a better life for them, hasn’t led to an ageing that
can be associated with quality of life. We want
older queer people to be able to take themselves
and die with dignity with the person that they
love and the people they love sitting around
them.
We want to live with a quality of life, but we
want to die with dignity and we want to die with
the folk we love, the families we have created
around us, not the ones that others want us
to have. In that way, it draws me back to the
abiding memory I have of my father’s death in a
nursing home. I had been abroad and I flew in.
And the usual need is a letter for the insurance
and whatever else. And I was asked my married
name and I said, well, I decided I wasn’t taking
her name. And I could see my brothers looking
at me going, ‘it’s not the time’. I thought, ‘it is
always the time’. And the time is always now and
it’s always everywhere we find ourselves, because
to not turn around and say ‘no, this does not
apply to me’ is to say ‘I accept how you construct
me’. In a way, the moment you say yes to activism
is when you begin your journey of activism.

39

QUESTIONS, ANSWERS AND DISCUSSION
Question
Meghan Campbell
Question to Marisa Hutchinson:
Marisa, you gave a really passionate
call to arms to ensure that sexual
orientation and gender identity are dealt with
to a degree of specificity that we want to see, so
it is not just generic. These women have equal
rights, but where are the inequalities happening?
Where is the discrimination being experienced
and how is it being manifested? The remedy
to this diagnosis of inequality is the degree of
precision and specificity that the Committee can
propose, which can be equally as sophisticated
and precise.
Your discussion around COVID and sexual
orientation and gender identity was also really
important and highlighted something that we,
as organisers, were talking about, which was
the interconnectedness of equality rights and
how identity and documentation are directly
impacting on rights to health. One of the
strengths of CEDAW is how it is able to see
the connection between rights that are often
classically divided, such as civil and political
rights and socioeconomic rights. It is important,
to understand how those right categories interact
and how violations in one spill over to violations
in another.
Regarding the holistic approach to the right
to health, it is not that we just need better
funding, or we all need better training, it is really
about taking a step back to look at the whole
structured systems and how they understand
and conceptualise gender, gender identity, sexual
orientation, and the links between them as a way
to actually realise the right to health. This this
should be done in a way that is not patronising
or reinforcing of stereotypes.

We think about Article 5 and how it might
influence healthcare. Marisa, I am wondering
from your presentation where you see the work
of NGOs and civil society groups like yours
being able to fit into the processes process
of CEDAW. That is, to be able to bring that
specificity and that sophistication and nuance
to the CEDAW Committee’s outputs. I was also
wondering, given your work on intervention,
whether you could discuss the CEDAW
Committee’s interventions on conversion
therapy. An attendee also wanted to ask about
whether there are examples of successfully
moving sex education from ideology to a more
science approach or to more of a human rights
approach.
Question to Alexa Moore: Alexa, you were
calling out the weaponization of both feminism
and trans rights to advance what many of us
would see as retrogressive movements. In the
US, where they are also banning trans men from
playing sports, we can see with the bathroom bill
laws the true exclusion of trans women. In the
UK, we can also see here the exclusion of trans
women from feminist spaces.
Alexa, you mentioned a lot about how there’s a
unique set of stereotypes that come to the fore
when it comes to trans women, that they’re seen
as predatory and invasive and a threat. And
I’m wondering if you could talk about how that
works or aligns with access to healthcare and
discrimination against trans women and their
experience in healthcare and how we need to
understand the uniqueness of the stereotypes.
Another Q&A question is directed more towards
Alexa about the inclusion of trans men and
non-binary people’s access to safe abortion. To
build on that question, I wonder if all of you
could comment on your discussions about the
hostile environment. If would be great if one
of you could talk or reflect on how the hostile
environment or heteronormativity can be
challenged by CEDAW to ensure all women
are able to enjoy their fundamental freedoms
and human rights.
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Answer
Alexa Moore
Portrayal of Trans Women
in the Media
On the kind of stereotyping in particular of
trans women and how that plays into medical
discrimination, there’s a really good mini
documentary on Netflix called Disclosure,
which looks at the portrayal particularly of
trans women in the media throughout the years.
It looks at Chandler’s parents in Friends, for
instance, and how those ideas have informed and
contributed to the discrimination against trans
women in wider society.
There is also the case of cis men playing trans
roles and cis men in particular playing trans
women, and how this plays into the idea that
actually trans women are just men dressing up as
women. This influences casting culture and stuff
these kinds of shows don’t really think about it.
Medical Discrimination and
Gender Stereotyping
On the question of medical discrimination, I
think it’s really important because the reality is
that these stereotypes are built into the medical
establishment. The psychiatrists and these
assessors have a list essentially of things they
have to tick off in order to confirm that someone
is trans and so that they are able to provide them
with gender free healthcare or whatever the case
may be. And some of those tick boxes include
choosing a ‘gender-appropriate name’ and
wearing ‘gender-appropriate clothing’, which says
to trans women that to be a woman is to dress
hyper feminine and present hyper feminine.
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We constantly hear of people going to the gender
identity service in a gender-appropriate suit or
a dress. But they only wear that to the clinic for
their monthly appointment because they feel
the need to perform for their clinicians. And
it is a power thing. These psychiatrists and the
psychiatric profession more broadly enjoys
having power over the lives, experiences and
bodies and everything of trans communities and
trans people.
Hypersexualisation of Trans Women
There’s also a kind of assessment criteria that are
built based on the stereotyping of trans women
in particular. One of those is the idea that trans
women are hypersexual and that they are a
subsection of the community. Trans women
have sex, sure. But basically there is a kind of
building-in of an interrogation on how people
have sex, how people enjoy sex, how you know
whether people are tops or bottoms or whatever,
and whether people prefer to be dominant or
submissive in sex.
These are questions that are asked by
psychiatrists to trans people and questions
expected to lead to the psychiatrists having a
better understanding of that person’s trans status
or trans identity. So many of them are based on
these kinds of outdated notions and this idea
that trans women are some kind of hypersexual
objects. I think it’s really important that we look
at the history of how trans women have been
portrayed throughout the years and talked about
in the media and look at how that has actually
built itself into our structures, because now
we’re getting anti-trans actors saying, ‘oh, well,
look at those trans people. They’re reinforcing
gender roles. They’re holding us back. They’re
not in favour of progress. They’re not feminists.’
But we’re actually being pushed into this by
the medical establishment and our healthcare
system. We’re being forced to live in role in
this way.

Abortion Access
On the question of abortion access, we’ve been
doing some really good work with the Abortion
Rights Campaign in Ireland and Alliance for
Choice in Northern Ireland, specifically on this
issue and on inclusion, including the inclusion
of transmen and non-binary people in abortion
services.
It is even sometimes just about changing
language, making sure that the actual
reproductive healthcare and reproductive
justice organisations are saying the right things
and advocating for everyone’s access to these
services and not just women’s access. It is quite
difficult to make the point that actually you do
need to consider this. I would recommend for
people looking for more information on this to
incorporate this into your mission.
Trans Pregnancy Project
The University of Leeds and Dr Ruth Pierce
did a really good project called the Trans
Pregnancy Project. They did a conference on
some really good research and qualitative data
on the importance of including trans men and
non-binary people in issues of reproductive
justice and issues of abortion services. I would
recommend having a look at that. Wherever
you are engaging with trans communities on the
ground – including trans organisations on the
ground – ensure that they are included in your
local advocacy.

Answer
Marisa Hutchinson
Supporting NGO dialogue
with CEDAW
In terms of our role with NGOs, we aim to
focus with the more intersectional approach to
centre the rights of marginalised women and
communities into the political vision of CEDAW.
IWRAW CEDAW Training Programme
Within a programme we have known as ‘Global
to Local’, our goal is to support women’s rights
groups and activists and other NGOs who
wish to participate in the reporting process,
democratise the space as much as possible while
still noting that there is a need for a role in
prioritising those who are most vulnerable and
have least access and resources, by providing
them with mentoring on tactical and strategic
advocacy, both virtually and in person at the
CEDAW constructive dialogue in Geneva. Now,
however, we provide online support in terms
of report-writing, and since the reviews will be
happening online in June, we will be supporting
NGOs in that process.
What we do within our programme is that we
connect local NGOs and national level NGOs
within this international space in terms of
monitoring implementation of the Convention.
And we also provide substantive engagement
between activists and the Committee through
organising formal spaces created between us
and the Committee in order to brief them on
the issues in the country. We also assist women’s
rights groups and other communities in terms
of the articulation of their issues towards the
accountability of states and we contribute to
them strengthening diverse movements within
the global south.
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We also encourage and strengthen activism and
policy change at the national level through our
engagement. And this is normally done well, but
we have still been doing some work virtually in
terms of building the capacity and knowledge of
communities regarding CEDAW and what the
process is like, and also how the Convention can
be effective in terms of their strategic lobbying
structures on the ground. It also provides a space
in terms of participants being connected to each
other, and in terms of struggles and movements.
Again, it actually helps in connecting persons
with their struggles and movements across
borders and helps them to embrace their
connected struggles.
Conversion Therapy
In terms of conversion therapy, I have heard it
be previously mentioned within treaty bodies.
I have a colleague who is on this call and
commented in the chat saying that the CEDAW
Committee has referred to conversion therapy a
few times in the last list of issues from Ecuador
in 2019, asking for detailed information on
measures for prevention of conversion therapy
of persons.
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That is how IWRAW specifically engages with
civil society and activism is a huge part of our
work. The programme is very important because
our reviews are within four to five years. We can
definitely say that within that time communities
either come back to us for capacity building,
but they also come by in terms of wanting to
report to you again. And we have had success
with groups in terms of the way in which the
Committee gives general recommendations that
contribute to the ways in which policy is shaped
in their countries. One of those examples is
Nepal in 2018.
And we think that the way in which we also
structure our programme and give space for
communities to engage and reach out to us
after has been very helpful in the way that
communities view CEDAW and the space
and how useful it can be.
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PANEL FOUR: CROSS-CUTTING ISSUES
Introductory Remarks
Dr Catherine O’Rourke
Ulster University Transitional
Justice Institute
For our last session, we are going to look at
civil society activity, Committee activity, and
what is coming up under the Optional Protocol.
We selected just a very small subset of issues
where we do see activity and certainly potential
between CEDAW and SOGI.
We are very fortunate to be joined by four
friends at Colombia Diversa. Lucía Baca is going
to speak about work being done around conflict
and questions of SOGI. Then we will hear from
Niels Erik Hansen, who is a lawyer very involved
in bringing asylum-related communications to
the Committee under the Optional Protocol.
And then we’ll hear from Kseniya Kirichenko
from ILGA World who will be talking about
some of her work, including hate speech issues.
Finally, we are going to hear from Marian Bethel
from the CEDAW Committee.

Lucía Baca
Peace and Transitional Justice
Coordinator, Colombia Diversa
Colombia Diversa is a leading LGBT rights
organisation based in Colombia. Before I begin,
I do want to acknowledge that we are currently
experiencing a brutal crackdown in Colombia
on protests all across the country, especially in
the city of Cali, and this is, once again, clear
evidence of the government’s failure to address
the root causes of social conflicts and to respond
to social discontent with anything other than the
use of force.
With that being said, I want to focus on three
issues today. In particular, I will discuss the
conflict’s specific and persistent impact on
lesbian, bisexual, and trans women (LBT) and
girls as well as major CEDAW compliance
concerns with regard to their rights. I also
wanted to focus on the Committee’s role as an
opportunity to vindicate and uphold these rights.
Vulnerability to Armed Group Violence
and Gender-Based Violence

“X:!:XX&)?!”
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Speaking to the first point, the Committee has
already recognised in General Recommendation
No. 30 that women’s experiences during wartime
are not homogenous in that LBT women face
many of the same risks as heterosexual and
cisgender women, but they also face unique
challenges because of their sexual orientation
and gender identity.

The confluence of these sorts of structural
inequalities, which strip LBT women of their
protective environments at young ages, and their
visibility as ‘transgressors’ of prevailing gender
norms expose LBT women, especially masculine,
presenting lesbian women and transgender
women, to a greater risk of armed group
violence. In fact, we and other organisations
have found – and even the state and the National
Centre for Historical Memory has found – that
armed groups have actively targeted LBT women
throughout the conflict because of their sexual
orientations and gender identities. And this, of
course, is a form of gender-based violence. It’s
a form of gender-based violence that takes on
many forms. For example, some of the more
recurring cases that we’ve seen is harassment
of trans women at military checkpoints,
especially of trans women that still have ‘male’
on their documents or those that have not had
the opportunity – or maybe have not wanted
– to change the gender component on their
identification. There are also cases of so-called
corrective rape, especially against lesbian
women, and cases of forced labour.
There is a whole series of violations that end up
being connected by the discriminatory intent
of the perpetrators. And even though people
– often scholars and practitioners in the legal
field – believe that these attacks are isolated
or random, they are in fact very far from that.
They are, in a way, sustained practices rooted
in entrenched cultural prejudices. They further
groups’ war objectives. Targeting LBT women
helps armed groups enforce gender norms, gain
economic advantages, dominate, instil fear and
even curry favour with local communities.
This is a crucial point that I want to make: this
violence doesn’t occur in a vacuum, just like all
forms of gender-based violence. Not only is it
entrenched in preexisting cultural prejudices,
but it enjoys a broad social legitimacy and is
even instigated at times by civilians. In many
cases, these forms of violence result in forced
displacement and in the disintegration of
community groups.

Lack of Transitional Justice for
SOGI-Based Harms
This brings me to my second point regarding
major CEDAW compliance concerns. There are
two in particular that I want to flag and the first
is the Colombian state’s lack of due diligence
in preventing investigating, prosecuting and
redressing SOGI-based violence in the conflict.
Historically, there has been a marked lack of
political will to understand the specific risks
and needs that LBT women face and even less
political will to hold perpetrators accountable.
There are no consolidated official statistics on
SOGI-based violence and there are no official
statistics at all on SOGI-based violence in
conflict. The overwhelming majority of LBT
survivors have never seen a courtroom, let
alone justice.
Even now, in the throes of this political
transition that is supposed to represent a great
opportunity for change, we are still facing a
grave risk of impunity in the Special Jurisdiction
for Peace, the tribunal created to judge the
crimes that occurred during the conflict with
the FARC, which fails to implement gendersensitive measures and practices to address and
investigate gender-based crimes. Barriers to
accessing medical treatment and reparations
are also formidable, so they too remain elusive.
None of the survivors we have worked with,
for example, have been able to access justice
and very few have been able to access medical
treatment, while none have accessed reparations
beyond a small monetary reparation.
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Piecemeal Implementation of the
2016 Peace Agreement
The second CEDAW compliance concern I want
to flag is the government’s flagrant violation of
the 2016 peace agreement and especially the
gender perspective. We can see this on two broad
levels that are relevant to CEDAW. One is that
even though the peace agreement has espoused
this comprehensive approach to security that
tackles the root causes of conflict, since coming
into office, the current administration has
pursued a hard-line militarised security strategy
that ends up fuelling the violence. For example,
massacres have gone up and attacks against
human rights activists have gone up. Again, this
obviously ends up taking a disproportionate
toll on LBT women. It affects their participation
in peacebuilding and transitional justice
institutions.
At the same time, there is this sort of buffetstyle approach to implementation, whereby the
government implements what is convenient
to its interests. This has led to a truncated,
piecemeal, and exclusionary implementation of
the gender perspective. It is as if LBT women are
not actually women. They are either neglected
or actively erased from the gender perspective;
they are not counted. When the government
reports on the implementation of the gender
perspective, it almost never reports on the
participation of LBT women, and it doesn’t even
collect that information in many cases. And
when we ask about that, it ends up telling us that
it is not relevant or that there is no way to collect
that information. The government even says, ‘oh
no, that’s private, so we really cannot ask about
that.’ This is in part because of government ties
to anti-gender fundamentalist groups, which
partially explains the lack of political will to
defend political gains of LBT women against
rollbacks.
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A final point to make here is that Colombia still
does not have a national action plan on Women,
Peace and Security, which could help to address
some of these issues. The government actually
considered developing one last year, but they
basically only told the women’s movement a
month in advance. They wanted to release the
plan for the 20th anniversary of UNSCR1325,
which meant that it really just wanted a rubber
stamp from civil society without any real input.
Key actors in the women’s movement declined to
participate and it did not end up coming out.
Progress and Room for Improvement
In the face of these challenges, the CEDAW
Committee still holds an untapped but truly
tremendous potential to vindicate the rights
of LBT women and girls in conflict and postconflict settings. To date, the Committee has
made notable progress on recognising SOGI
as grounds of discrimination, explaining the
Convention’s applicability to conflict and postconflict settings (with conflict being broadly
defined, which is a major point), and promoting
the implementation of the WPS agenda. What
we need now is to put those pieces together.
General Recommendation No. 30, for example,
only mentions sexual minorities in passing.
Similarly, in its concluding observations
during Colombia’s last periodic review in 2019,
the Committee issued recommendations on
conflict and women in conflict and it issued
recommendations on LGBT rights issues. But
these issues were not bridged or put together. It
is as if they run in parallel.

We have an opportunity to deepen the
intersectional analysis and really ask what those
differential and specific needs and risks are
for LBT women and girls in conflict and postconflict situations. We then need to leverage
monitoring mechanisms to advance their
rights, both in relation to the Convention and
in relation to the WPS agenda, where there’s
been significantly less political room to push
for LGBT inclusion. There is a broad array of
actions that the Committee should consider. For
example, the Committee could include questions
about the rights of LGBT women and girls in
its list of issues and questions to States parties,
including in relation to WPS commitments
and to donor countries. That is, how are donor
countries prioritising LBT women and girls as
well? The Committee could also make concrete
recommendations and concluding observations,
once again including to donor countries, not just
in countries with conflict situations. It could also
potentially even issue a general recommendation
on the rights of LGBT women and girls in
general that also addresses their rights in conflict
and post-conflict settings. It really is a sterling
opportunity to advance these rights. And I’m
really excited that this workshop can be part of
that conversation.
Niels-Erik Hansen
Immigration and Asylum Lawyer

First of all, thank you for inviting me. This
is a great opportunity to share some of the
experiences that we have made with the work on
specific cases, individual cases, on harassment
and gender-specific violence. And as a lawyer,
what we tend to do is to read the law and also
conventions. It’s very clear that if you look into
the Convention Against Torture (CAT) and you
have very specific provisions on the prohibition
against torture, that member states are obliged
to combat torture. If you read Article 3 of the
torture convention, there is a specific prohibition
against deportation to countries of origin if
persons would be in risk of torture.

That is crystal clear from the convention itself.
However, when you start to look into other
conventions, it may be a little bit more blurred.
Under the European Convention on Human
Rights, Article 3 can give us some advice and,
of course, the Refugee Convention when we
are talking about deportation. However, if
you take the text of CEDAW, the Women’s
Convention, it is really disappointing that there
are no provisions specifically on gender-specific
violence and harassment. We have addressed a
number of issues of discrimination in the labour
market and different areas, but it is difficult to
see how this convention can be used as a tool to
protect women and other groups from violence
and deportation.
Keeping in mind that one of my professors long
ago told me that it is a crime to do legal wishful
thinking, we should always be very strict and tell
our client exactly what is possible and what is
not. From that point of view, we should simply
get away with this Convention because there
is no opportunity if you just read the words.
However, since we have the possibility to bring
individual communications to the various
committees, including the Committee Against
Torture, the Human Rights Committee and
also the CEDAW Committee, luckily, people
did do some kind of wishful legal thinking by
bringing cases on gender-specific violence.
And the CEDAW Committee took on cases and
developed case law that clearly demonstrates that
you will be in violation as a member state if you
don’t provide the necessary protection against
gender-specific violence inside your country.
It is a fact with regard to Colombia and
Denmark and other countries that if you accept
to be a member of this Convention, you also
have an obligation to protect against violence.
This was the first step that the Committee
bravely took regarding gender-based violence.
On a European level, we now have the Istanbul
Convention addressing violence, but for the rest
of the world, I do not see why women shouldn’t
be protected so bravely.
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On top of that, we have started to have a
conversation, perhaps with some wishful
legal thinking, around whether there would
be possibilities to also include cases on
deportation under the practice of the CEDAW
Committee. This is regarding the principle of
non-refoulement, and from this principle, we
can argue that states like Denmark that have
signed the Convention have a duty not to deport
people to areas where they would be in risk of
persecution, including torture, which is clear
from the torture convention.
However, torture is a specific concept. Torture is,
by way of example, what is going on in prisons in
Syria when you are in the hands of the security
personnel. This is why we need a broader
understanding of the violence that women and
other groups may face and why we are starting
to file these complaints with the CEDAW
Committee. Most recently, we also started to do
the same with the Committee on the Rights of
the Child. It has been the norm to some extent
under the Refugee Convention that a real refugee
is a man and a political opponent who has been
fighting against the regime. Over the years, it
has been a struggle to have women and children
recognised as potential refugees. That is why it
really makes sense to use the UN conventions, as
they have a specific focus on these groups.
Bringing Refugee Protection into the Ambit of
CEDAW and the Convention on the Rights of
the Child
After we started to bring such cases to the
CEDAW Committee and the Danish government
responded to the first cases arguing that there
is no language in the Convention implying that
it should be possible to bring this kind of a
case and also implied that the Committee and
the Convention did not have extraterritorial
effect, meaning that Denmark could only be
responsible for what happened to my client
here in Denmark. This meant the government
felt it could not be responsible for what would
eventually happen in the country of origin.
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One thing was critical here. We have the periodic
reviews, which is also an important tool that as
NGOs or lawyers, we can use to write reports
and the government will have to respond
during these periodic reviews. With regard to
Denmark, we were fortunate that Denmark had
reported on FGM against girls. It was reported
that in Denmark, we have introduced a ban
on FGM, even abroad. It is therefore possible
to punish those who carry out FGM, even
though it happened outside of Denmark. If you
then return to Denmark, you can be punished
because the law in Denmark has extraterritorial
effect. So, since Denmark already recognised
this and even reported about this to the CEDAW
Committee and we were proud to use that in the
arguments on our cases.
On this note, we ended up with first a couple of
decisions where CEDAW established that the
Convention does have extraterritorial effect.
Finally, we got the first decision saying that
Denmark was in violation of this principle of
non-refoulement with regard to a woman who
was about to be deported to Pakistan. This
principle has been established in CEDAW and
there has also been a general recommendation
issued on this. We moved on and we also had
the first ever case with the Committee on the
Right of the Child, where the Committee made
the decision that the children’s convention
was violated. And that was in fact a case about
FGM. A mother and a small child from Somalia
were to be deported, and the Committee made
the decision that Denmark would violate the
children’s convention if they were to deport
the child.

We already have the second decision by
the children’s committee on the same issue.
Denmark has now been in violation twice on this
issue, which prompts me to make a comment
on the problems with implementation of human
rights. There is unfortunately a difference
between having a right and by the end of the day,
getting that right. But as lawyers, we can now
enlighten our clients about this possibility. And
most importantly, in these kinds of cases, we can
stop the deportation by filing these complaints.
The UN committees can stop deportation to,
let’s say, Colombia, as with my client here in
Denmark. I also have clients from Venezuela. On
this note, and it is really important for my clients
that we take on these cases and file the petitions
with the UN committees.
Looking Towards Bring SOGI and RefugeeRelated Communications to UN Treaty Body
Committees
Here, now that we have these experiences in
front of us and we also start to realise that there
is a lack of protection in the law and in the
conventions regarding LGBT issues, and we have
to ask ourselves why that is. Since there is this
problem and since we realised that it is possible
to do some wishful legal thinking, we now take
on such cases and try to use these possibilities
to bring about LGBT-related cases. Hopefully
we can then again broaden the protection and,
by the end of the day, assist our clients this way
around.

Kseniya Kirichenko
Programmes Coordinator
ILGA-World (International Lesbian,
Gay, Bisexual, Trans and Intersex
Association)
KK vs. Russian Federation, ON and DP
vs. Russian Federation
My presentation is specifically about individual
communications that have been considered by
CEDAW and I want to share with you some of
my reflections with regard to hate speech and
hate crimes experienced not only because of the
gender of survivors, but also sexual orientation.
I want to share specifically information about
two cases that I was involved in. These were
two decisions by the CEDAW Committee, one
of them is on the case of KK vs. the Russian
Federation and the other is the case of ON and
DP vs. the Russian Federation. I was involved in
coordination of this case from the national level
when I was working with an LGBT group in St.
Petersburg.
These two decisions are quite interesting because
both of them are about hateful violence. In
the first case, it was verbal violence, and in
the second case, it was physical violence. In
both cases, they were about lesbophobic or
homophobic types of violence. Both of the
cases are against the Russian Federation, which
is well known for its clear position against
LGBT human rights. However, the first case
in 2019 ended up with the inadmissibility
decision and the second one in 2020 allowed
the CEDAW Committee for the first time to
actually recognise that the state party of Russia
violated the rights of lesbian women specifically.
Petersburg, which in the end went to CEDAW.
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The first case concerned hate speech. To talk
further on this case, it was actually an MP who
was the author of some derogatory words in
relation to me. He has participated in anti-LGBT
demonstrations holding pictures of paedophile
criminals, with which he was trying to say that
all LGBT people are paedophiles. The second
case involved a couple who was attacked in St
Petersburg, which in the end went to CEDAW.
Before I start to talk about specific cases, I
was thinking about how, as feminist lawyers,
we can challenge the traditional concepts in
international human rights law. A lot has been
written about the private and public divide, for
instance, and now we also have quite progressive
concepts about gender-based violence, in that it
is now not considered a purely private matter.
When it comes to some other concepts, I think
that we can also ask more questions of a feminist
nature, such as about the deference doctrine. It
happens when treaty bodies, including CEDAW,
and the European Court of Human Rights,
considering certain cases, do not go into factfinding and do not challenge the application
of the national law by national courts. For me,
to some extent, it also mirrors these publicprivate divides. We no longer say that women
experiencing gender-based violence must deal
with it alone and that no one should intervene.
However, when it comes to international cases,
for me, there is a similar sense to the publicprivate divide. For example, what I experienced
in Russia and then with CEDAW, it was like a
particular private state that should be dealt with
in regard to private rules and therefore CEDAW
would not intervene in this case.
For me, this is problematic. However, there are
exceptions that are used by all international
human rights tribunals, courts and committees.
First, if national decision-making was clearly
arbitrary, second is when the national decisionmaking amounted to the denial of justice, and
third when national decision-making was biased
or based on gender-based stereotypes. At least
from a theoretical perspective, that could really
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change everything that we know about women’s
rights, because CEDAW can open up much more
possibilities in reviewing national factfinding
using these specific exceptions, especially the last
one, from the deference doctrine.
However, in practice, what happened in two
of the three lesbian cases brought to CEDAW
is that the Committee actually decided that it
would agree with what national courts did. With
my case against the Russian Federation, it was
about insults that I received from a local MP. We
had an opening of a queer cultural festival in St.
Petersburg, and I was there as a lawyer because
I wanted to ensure that we were, for example,
documenting violations in case something
happened and so on and so forth. When I was
welcoming guests, at some point, this local MP,
who is well-known for his homophobic position,
arrived with some right-wing activists and they
started to harass and insult people.

Seeking Justice in KK vs. Russian Federation
He was using words that we use in the Russian
language to specifically insult lesbian women.
I then decided to go to the police and asked
them to open an administrative case about
discrimination and insults. They refused to do it
and they refused to do it because as a local MP,
as a member of parliament, he had immunity
and there was no procedure to do anything with
this immunity. So, this was the reason why the
administrative procedure did not work. The
appeal was also unsuccessful. And then I also
decided in parallel to go to civil proceedings and
I was asking the court to recognise the violation,
discrimination, and the insults, and also to
prohibit the deputy from using this word in the
future and for a monetary compensation for
moral damage. During these civil proceedings,
we provided an expert linguistic opinion proving
that these words were abusive and derogatory. In
turn, the MP – who, by the way, never came to
the court – had his representatives provide their
own expert opinion from a linguist who was an
expert in business English language, not even
Russian. This expert said that the word officially
had several meanings and probably – most likely
– the MP just invented this word spontaneously
and it was not derogatory, and he was not aware
of the derogatory meaning of this word. Based
on this, the court refused our claims and all the
appeals remained unsuccessful.

Country-specific CEDAW Recommendations
on LBTI Hate Speech
When I was trying to analyse and reimagine the
decision, I thought about incorporating hate
speech into CEDAW and I also looked into all
the lists of issues and Concluding Observations
by CEDAW, and I found that the Committee
has made country recommendations 45 times
since 2014 on hate speech specifically. In most
of the cases, these recommendations were
framed under Article 5(a), which is about
gender stereotypes, and even in some cases
framed about gender-based violence. Also, in
many cases, when CEDAW was referring to hate
speech, it was not just about women, but also
women who are facing intersectional forms of
discrimination, for example, like Roma women,
LBTI women and so on and so forth, meaning
that the concept of hate speech as it is being
developed by CEDAW is already intersectional.
From these country-specific recommendations,
I tried to identify state obligations that could be
attached to hate speech, specifically to include
the prevention and public condemnation
of hate speech against women, but also to
criminalise hate speech and not to consider it
under misdemeanour law. So that’s what was
happening around the periodic reviews and the
hate speech. This is what has been happening
during country-specific reviews.

What happened with the CEDAW decision was
that this deference doctrine was referenced,
and the Committee said that, as a rule, they do
not go into fact-finding because the national
courts in Russia reviewed the case. Both parties
were able to provide expert statements and it
was found that the word has several meanings.
Therefore, the Committee decided that nothing
indicated that there were any reasons to go into
factfinding or to say that there was anything
wrong with national decision-making, and so the
communication was declared inadmissible.
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Shortcomings in KK vs. Russian Federation
When it came to KK vs. the Russian Federation,
I think CEDAW failed to consider several
important aspects. One of them is about equality
and access to justice. First of all, because
CEDAW never said anything about the fact that
I was never able to open an administrative case.
The administrative procedure was not available
at all, specifically because the MP was a deputy,
and this was not commented on by CEDAW
at all.
Because I was able only to go into civil
proceedings, all the burden of proof was on
me, and we were trying to provide several types
of documents and evidence. We came up with
this linguistic expertise and provided witnesses.
We also had video recordings and even had a
statement from my therapist, who said that this
incident had impacted my mental health to some
extent. Meanwhile, the MP only provided one
statement expressed by an expert in the field of
business English and never came to the court inperson. This was therefore definitely not about
equality and access to justice.
The third thing is about contextual analysis,
because, generally, when we speak about hate
speech and all the jurisprudence around hate
speech, including international jurisprudence, it
requires us to analyse the context. This is because
words can indeed have different meanings, but
we need to go into the context. In this case, we
had an MP who was openly anti-LGBT, and I
mentioned this specifically in my complaint to
CEDAW. And it was directly stated that this MP
was the author of anti-propaganda legislation.
He was not just a ‘random person’. He went to an
LGBT event specifically to use these words, so
it was not a spontaneously, randomly invented
word.
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What is interesting in terms of contextual
analysis of this case is the situating and creating
of subjects. He was an MP and was a man
who was also openly Orthodox Christian who
definitely had much more power than me. In
this expert statement, it was even said that the
dialogue was between a man with quite a high
social status who was a well-known public figure,
well-educated and middle aged, and a woman
(meaning me) who was well-educated, but
below the man’s social status and looking clearly
younger than him. This is already saying a lot
about how the Court perceived this situation.

And then the fourth and the last point is about
translation. Would the decision have been
different if the case was not in the Russian
language context, and instead in the English
language context. English for me is my second
language, so I was trying with my partner, who
is an American and whose first language is
American English, to find similar equivalence
in English, that is, slurs that would characterise
specifically lesbian women. She suggested that
the two words taken together, ‘faggot’ and
‘dyke’, would be an equivalent. Then, as defined
in the Cambridge dictionary, these two words
can mean something inoffensive. For example,
‘faggot’ can mean ‘a bundle of sticks bound
together as fuel’, and ‘dyke’ can mean ‘a wall built
to prevent the sea or river from covering an area’.
Imagine that a politician in an English-speaking
country, well-known for his anti-LGBT position,
is coming to an LGBT event, calls women
activists ‘faggot dykes’ and then claims that he
did not want to insult them but just invented
these words. The activists were staying on his
way and did not move therefore he invented
the expression: they were staying there like
something made of wood and preventing him
from moving. This is basically what happened
in the Russian court, because the linguist expert
was saying that the word used was invented
by the MP. It was quite obvious that this is just
something that got lost in translation, even in
translation from Russian into Russian. These
words that he was using are not just derogatory
for LGBTI, but they also have very specific
cultural connotations. This was explained in
the communication to CEDAW to illustrate
that these words are about a particular criminal
culture that was created during the Soviet
times in some of the Soviet republics, including
Russia. When he was using these words – not
in the context of prison of course – it was also
about showing to us that we are not equal
members of society and we are like criminals.
Criminalisation for LGBTI people is a very
specific thing because of historic criminalisation.
None of this was taken into account by national
courts, nor by CEDAW.

It is also important to mention that the first
instance court judge was a woman, and during
the hearings, she told us that as a woman she
does not know this word and it would not be
derogatory for her if she were to hear it. For
me, it is about who hears these words and who
would be offended by them. For an ordinary
woman, probably this word doesn’t have all these
connotations; she has privilege in not knowing
about this word. We know these words because
we are systemically oppressed, discriminated
against, and because we have been called this
word since a very young age.
The deputy was aware about this, and specifically
because he was building his career on being
openly anti-LGBTI, we were both involved in
this discourse. For people outside this discourse
like the woman judge, it was not obvious that it
is not just a random word, but rather actually
just one part of an interconnected system. We
knew that the MP was a person was constantly
attempting to justify homophobic crimes and so
on and so forth. For a judge it is probably just
considered an isolated incident.
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How KK Vs. Russian Federation could
have been Deemed Admissible
My conclusions with regard to KK vs. Russian
Federation is that the CEDAW Committee had
all the opportunities to at least consider the
communication admissible and maybe even to
find a violation.
They could have said that the decision by
national authorities was clearly arbitrary because
of context, and that the context being completely
taken out of consideration amounted to denial of
justice. They also could have considered that no
administrative proceeding was available because
of the impunity of the deputy.
CEDAW could have also considered that the
national decision-making was based on harmful
gender stereotypes. Firstly, because verbal
violence was considered as a private matter.
Therefore, we could not take it to criminal or
administrative proceedings, and instead go to
the civil court. Secondly, the decision basically
suggests there is no systemic discrimination
against lesbian women in Russia, because it
suggested it was ‘an isolated incident’ or ‘just one
word which has different meanings.’ Thirdly, the
other thing was the stereotype of ‘respectable
man’ who would not use such words, which
was one of the arguments in their statement.
They were saying that he, as a respectable man
of the highest social class, would never know of
these criminal and specific meanings of these
words. Finally, who is a trustworthy subject? I
think it was clear that this decision, and what
the national authorities in Russia did, was based
on gender stereotypes. And therefore, I think
CEDAW could have made a different decision.
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I will also just briefly say that the other decision
in ON and DP vs. Russian Federation was
actually where CEDAW for the first time
recognised that there was a violation specifically
in relation to the lack of effective investigation
into an incident of physical violence against
a lesbian couple, and specifically because the
hatred of lesbophobia was the motive of the
violence and had not been taken into account
by national authorities. That is an example of
a positive decision that could also influence
the future jurisprudence and development of
CEDAW.

QUESTIONS, ANSWERS AND DISCUSSION
Questions for Lucía Baca
Lucia, you gave such a rich documentation of the
importance of improved documentation around
the experiences of LBT women and you made
an important point about how rights are being
denied right now in Colombia in terms of access
to justice and reparations. It was also important
to raise the issue around the unimplemented
aspects of the 2016 peace agreement, particularly
now as we approach the fifth anniversary.
A great deal of the world looks to Colombia
and to the different gender perspectives in the
2016 peace agreement. It is important that we
continue to look to see whether and how it is
being implemented. And, of course, the ongoing
importance of inclusion of and understanding
LBTI women’s participation as well.
Recently, the Colombian Special Jurisdiction
for Peace / La Jurisdicción Especial para la Paz
(JEP) declared its jurisdiction over gender-based
persecution, including violations against LGBT
persons. This is ground-breaking in international
law. The JEP also noted that it would adopt
an intersectional approach to examine these
violations. Could you give us your views in
particular on how you think the work of the JEP
could impact the recognition of SOGI rights
in Colombia? Is there anything helpful that the
CEDAW Committee could do?
Lucía Baca: I would start by saying
CEDAW itself, namely General
Recommendation No.30, actually
recognises that transitional justice
or peace agreements offer this
opportunity for real change and to advance
women’s rights. This is therefore an historic
opportunity to advance LGBT rights in
Colombia. We were actually arguing before the
special jurisdiction that the crimes committed
against LGBT people amount to gender-based
persecution and that it should be recognised as a
crime against humanity. This has similarly been
argued similar before the International Criminal
Court in the case of Iraq, where there was also

persecution by Daesh against LGBT people as
well as against women.
Because we are at a tribunal that is specifically
charged with looking at these crimes right now,
this is truly an unparalleled opportunity and it’s
an opportunity to sort of overcome the historic
debt with LGBT victims who, like I said earlier,
have not found justice in the ordinary justice
system, and did not find justice in the peace and
justice trials before, which was the transitional
justice that came before the current one with the
2016 peace agreement.
Opportunity of JEP to understand
gender-based violence
That being said, the JEP is not currently taking
advantage of this opportunity as much as it should
be. It is not living up to the historical moment.
There are many reasons for this, but I will provide
three brief reasons which are very relevant for
CEDAW. One is that the current structure of the
JEP does not allow them to actually see the full
extent or full gravity of gender-based violence, of
sexual violence, and of the persecution of LGBT
people in the conflict. This is because the way
the cases are structured is that they are either
focused on one specific violation. For example,
case 001 is on kidnappings by FARC and they
are focused on specific regions. For example,
002 is on three municipalities in a department
in the Pacific southwest of the country, that is, in
conflict-affected regions. None of these cases are
currently focused solely on gender-based crimes.
And while in theory it would be great if they
could mainstream that right across all the cases,
that just is not happening. In fact, what ends up
happening is that they end up being parcelled
out into the different cases. They end up being
studied either in relation to other violations or
in relation to specific territories and because of a
lack of funding, a lack of expertise, and a lack of
prioritisation, it just is not working right. We need
a specific case on this to reach an understanding
of what role this violence played in the conflict
and to get justice for victims and survivors.
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This is also pursuing very narrow and patriarchal
interpretations of legal concepts. For example,
conflict-related sexual violence is a key point for
CEDAW to think about sexual violence more
broadly. This even goes against established legal
standards in Colombia and internationally. It is
definitely an issue, as Kseniya was pointing out
earlier, of the private-public divide right there.
It is still reproducing the stereotype that many
of these cases of sexual violence occur in the
private sphere and that they are opportunistic
cases of violence not connected to the armed
conflict. Therefore, they do not end up looking
at them.
Similar things have happened with concepts
like systematic violations, which is crucial to
understanding and to judging crimes against
humanity. It has been based in recent decisions
on quantitative criteria. What we have been
trying to say to them is if you do not look at this
from a gendered lens, you are not going to be
able to judge these crimes or to investigate them
seriously, because you are not going to get the
same number of violations against LGBT people
as you are of forced displacement in the country.
There may not be thousands of these cases that
reach the jurisdiction, but that makes sense
because each of these individual violations has a
ripple effect that impacts all other LGBT people,
all of the people that can identify with the
survivor. That causes them to leave that town,
causes them to hide their sexual orientations, to
hide their true gender identities. Therefore, you
cannot really think about it the same way.
Also, they do not have gender-sensitive lines
of questioning. They will ask convoluted and
inaccessible questions. For example, they will ask
a former combatant if they discriminated against
LGBT people. And the guy will just sit there
and say, ‘no, of course not’, and then they will
move on. Whereas with other violations, they
will dig a little bit deeper and push past a little
bit of that initial denial of the violence. These
are things that CEDAW has addressed even in
General Recommendation No.30. Right, that is
that there needs to be gender-sensitive practices
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for investigating these crimes, and if there isn’t,
we end up having more impunity. It would
be great, for example, if there could be more
monitoring in the next cycle during Colombia’s
next CEDAW periodic report regarding what the
JEP is doing and how it is actually investigating
these crimes, whether it is living up to national
and international legal standards, and whether it
is actually applying its gender-sensitive mandate.
Question
Meghan Campbell
Question for Neils-Erik Hansen:
I really loved your presentation
thinking about non-refoulement
and CEDAW, because it is not in the original
text. Thinking about non-refoulement and
gender-based violence, I am wondering what
you thought about how the Committee or even
just the concept of gender-based violence needs
to be adapted to think about the specific forms
of gender-based violence that lesbian, bisexual,
trans, queer, gender-conforming women
experience. How do we understand their fear
of returning to a hostile environment? Does
that reach a level of violence serious enough to
prevent a state from deporting someone back to
a different country?
Question for Kseniya Kirichenko: I really
liked your presentation about how we need
to understand hate speech within its context.
This is probably more of an observation
than a question. We can see in the UK the
weaponization of gender equality to exclude
trans women and even how language that might
seem benign, for example, ‘this space is for real
women’ as a kind of way to exclude others. What
are your thoughts on that? Is that hate speech?
Is that just discriminatory speech? Does that
distinction matter and does it matter in the
context of CEDAW? Thank you all for those
great presentations.

Answer
Niels-Erik Hansen: Of all the cases
against Denmark that we have filed
over the years, if you go into, let’s say,
the cases from the torture committee,
you will find a number of cases which
have been filed with regard to people who have
been subjected to torture before leaving their
countries of origin, or after they have left, they
have reasons to fear coming back. The problem
here would be that most cases would relate to
torture coming from states themselves like Iran,
Syria and so forth.
Now, if we move on to gender, that would be
cases that we have filed on behalf of, again,
victims who have been already subjected to
gender-specific violence in the country of origin
or now they fear returning to a country. Here
we have cases regarding the kind of abuse that
mainly happens in the private sphere. These are
sometimes related to authorities, but the case I
mentioned before was the first case where there
was a violation with regard to the principle of
non-refoulement, and this was my client from
Pakistan. She had violated social norms and then
she was burned all over her body.
As this happened in the private sphere, when
she applied for asylum in Denmark, the Danish
refugee board turned her case down, citing that
she was not persecuted by the authorities of
Pakistan. Then we filed the case with CEDAW,
and by the end of the day, the CEDAW
Committee found a violation of the women’s
convention. That is exactly what we need, that
the kind of issues I already mentioned like FGM
and so on are recognised in the context of nonrefoulement.

why we should try to use these opportunities to
broaden the concept with regard to hate speech
and hate crimes that was just mentioned from
Russia.
I fully agree that these kinds of violations are
not only about the specific victim. They also
influence LGBT people. When they see a violent
attack or they see hate speech or hate crimes
against one member of their community, it will
affect everybody. That is why it needs to be a
specific crime by the legislation of the country. If
there is no such legislation, then we should try to
bring these cases to the international level.
Answer
Kseniya Kirichenko
Non-refoulement
Before I just go into hate speech,
I wanted to quickly mention that there was
an interesting case, A.B. vs. Finland, by the
Committee on the Rights of the Child about
non-refoulement and specifically a lesbian
couple with a child from Russia. It was a
positive decision in the end, so I think that
maybe CEDAW can actually also adopt some
approaches by other Committees in this field.
For us, it is important because in Russia, we
can choose between the European Court of
Human Rights and CEDAW. It was important to
go to CEDAW because CEDAW is specifically
seen as the women’s rights mechanism, mostly
consisting of women and mostly consisting of
feminists. Therefore, for us it was important to
receive some legal analysis of the case, but also
to receive this intersectional feminist analysis.

As I mentioned, the children’s convention, which
also includes women and their baby girls, so
that we are broadening the scope of protection
with regard to the kind of violations that that
would be covered by the women’s convention
and the children’s convention compared to what
is covered by the torture convention. That is also
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I also mentioned this deference doctrine and
so on and so forth. And I think that it can also
be developed with refugee cases because, for
example, there was a case A.S. vs. Denmark
actually led by Niels-Erik about a lesbian
asylum seeker who was refused refugee status
in Denmark. I also think that CEDAW decided
that national authorities did everything perfectly
and there was no stereotyping. However, I think
that with a deeper analysis, some stereotyping
could be revealed, including, for example,
because of compulsory heterosexuality, a woman
is forced to prove she is a lesbian in a context
when she would never have to prove she is
heterosexual. There is something already here
about presumptions that could be challenged.
If attorneys or activists want to have more
positive decisions, maybe they could think
about stereotypes and naming stereotypes in
national decision-making, which also would help
CEDAW develop jurisprudence.
Hate speech
When it comes to hate speech and
discriminatory speech and anti-trans speech,
I don’t have a direct, simple answer on this, but
I was thinking about it more for my activist
perspective, because, for example, we recently
had a public consultation with Victor MadrigalBorloz, who is the UN independent expert on
SOGI, and it was a public consultation. There
were several activists, including trans activists
that participated there. One anti-trans lesbian
group also arrived, and they started posting
anti-trans things in the chat function. I was
saying something about hate speech particularly.
It is all contextual, but when we have a space
that is expected to be a safe space, at least for
LGBTI people, and for trans people specifically,
when they come, they’re expecting to be safe,
and what they actually see is anti-trans rhetoric,
I think that this could be considered at least
discriminatory speech, but also maybe hate
speech. I do think that we should have some
discussions about this, because I can see some
rationale, of course, when, for example, cis
women say that they do not feel safe in
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certain spaces. Of course, that is because of the
previous experience of gender-based violence.
This focus should be probably somehow
discussed, but I think that, again, from a more
activist perspective, these discussions should
be also framed as a discussion that will be
involving these topics so that trans people who
already have experience of being excluded and
discriminated against and not recognised know
what they are going to face. For me, those are
some of the ideas that I was trying to come
up with more as an activist rather than a legal
researcher.

Comment
Sandra Duffy: I wanted to quickly
say that I think anti-trans rhetoric
is hate speech and that seeing it in
LGBTQI-positive spaces is very
disappointing. Anything that denies
the womanhood of trans women, anything that
denies the gender identity and the validity of the
gender identity of trans people is a direct attack
on their humanity, their citizenship and their
social citizenship, and it is unacceptable to see.
I wanted to point that out.
The other thing I wanted to say was in relation to
something brought up earlier about reproductive
justice. A lot of the time when we talk about
women’s rights, women’s issues and whatnot,
there is an awful lot of cis normativity involved.
What I mean by that is the assumption that
the women we talk about are cis women or
that we are only talking about cis women’s
issues. Alexa mentioned earlier in her answer
to one of the questions that we must talk about
bringing trans men and non-binary people
into reproductive justice discussions, but also
focusing on trans healthcare as an issue that
comes up in this. I completely agree that we need
to have discussions on women’s issues and issues
that are perhaps experienced by those who are
affected by misogyny and those who are affected
by misogyny-based exclusion and oppression.
At the same time, we need to discard a certain
amount of cis normativity from our point of
view and we need to make sure that we are
being trans inclusive, whether that be inclusive
of people who fall within traditionally womenrelated issues or people who are trans women or
trans feminine and who also need to be included
when we discuss these things.

“anything that
denies the gender
identity and the
validity of the
gender identity of
trans people is a
direct attack on
their humanity,
their citizenship
and their social
citizenship, and it
is unacceptable to
see.”
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FINAL REFLECTIONS
Marion Bethel
CEDAW Committee

I am really pleased to be here, to be present with
all of you, and to contribute to this workshop
on SOGI and CEDAW. I am expressing my
own views and I do not speak on behalf of the
Committee. The entire workshop for me has
been exceptionally productive, rich, informative
and entirely engaging. I thank each and every
presenter for what they have offered. You
have all deepened my understanding of the
significant ways in which women’s enjoyment of
substantive rights guaranteed under CEDAW are
shaped by their sexual orientation and gender
identity. I have paid particular attention to the
recommendations you have made as to how the
Committee could better carry out its mandate
in regard to the protection and advancement
of the rights of LBTI persons. I agree that more
specificity is required in our recommendations.
In my view, this workshop presents exactly the
kind of constructive engagement from which the
Committee can benefit enormously.
I recognise that my statements will not do justice
to the profound and thoughtful presentations,
passionate views, feelings and experiences
that have been communicated. I thank the
organisers for conceptualising and delivering on
the objective of the workshop, namely to make
a theoretical and practical contribution to the
interpretation of CEDAW and the activities of
the CEDAW Committee, states parties, civil
society and international organisations.
CEDAW and SOGI
So, what is the guarantee of UN CEDAW for
the respect, protection and fulfilment of the
human rights of women in regard to equality
and non-discrimination on the basis of sexual
orientation and gender identity? What, in effect,
is the promise of intersectionality as an approach
to protection of sexual orientation and gender
identity for women under CEDAW? In practice,
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the Committee is ever mindful of our mandate
to deliver at the level of substantive equality,
and therefore we pay attention to equality of
opportunity, equality of access, equality of
benefits and equality of results and outcomes.
Our focus on discrimination establishes that
inequality is socially constructed. We recognise
that CEDAW is the international human rights
instrument that provides a framework to counter
the limitations of formal equality, to counter
inconsistencies in the application of the law, as
well as to counter the social, cultural, political
and religious underpinnings that prevent women
from exercising their right to equality and nondiscrimination.
CEDAW and the Intersectionality Revolution
The Convention establishes the equal valuing
of all women and groups as required by formal
equality and emphasises that all women are
entitled to the benefits of equality and nondiscrimination. The concept of intersectionality
takes us beyond the one-dimensional identity
of woman, perhaps as white and middle class,
as referenced by one of the panellists yesterday.
Intersectionality demands that we embrace the
lived realities and experiences of each and every
woman, of individual complainants, of groups of
women, of all women in the spirit of inclusion
and in the fact of inclusion.
In practice, the Committee recognises the
intersecting oppressions women face and the
barriers to women’s full enjoyment of their rights
based on ethnicity, race, socioeconomic status,
migrant status, morality, disability and much
more. In my view, sexual orientation and gender
identity must be categorically and meaningfully
included at all times. In 1989, Professor
Kimberlé Crenshaw’s imaginative and concrete
metaphor of a traffic intersection illuminated the
persistent and interlocking jam of discrimination
in regard to African-American women based on
sex, gender and race.

Since this time, intersectionality has come
to express an ever-evolving traffic of human
identities, human experience, human expression
and humankind, as so ably illustrated by the
UN Independent Expert on SOGI, Victor
Madrigal-Borloz, and all of the presenters in
this workshop. Further, the lack of consensus
on this issue of sexual orientation and gender
identity within the Committee is open for
further discussion by the CEDAW Committee.
At this time, we have agreed to use the words
lesbian, bisexual, transgender and intersex, or
LBTI, to describe women who express their
sexual orientation, gender identity and sexual
characteristics differently from prescribed
hetero norms.

The same revolution can and must take place in
regard to sexual orientation and gender identity
as a ground for non-discrimination under
CEDAW. One of the questions asked yesterday
concerned the significance of the role of civil
society in our Committee’s work. Yes, we depend
heavily on the reports of NGOs. It is from them
that we learn first-hand of the discrimination
and violence experienced by (LBTI) persons
who are less likely to report it or seek redress, in
addition to our own understandings of our own
country-specific situations in countries where
homosexuality is criminalised. Even if the law
does not explicitly include lesbianism, the fear
of state penalties, family rejection or community
recrimination silences (LBTI) persons.

I am aware that the term lesbian, bisexual and
transgender are used mostly in the global north.
For example, Audre Lorde, an African-American
Caribbean activist reclaimed the word ‘Zami’
from her ancestral home in the Caribbean to
denote ‘women loving women’. Yesterday, a
panellist mentioned the ‘hijras’ of Pakistan and
India. It is clear, then, that various cultures have
their own language to name forms of human
expression and identity. And it is also clear that
alternative language is being developed to be
more inclusive and sensitive and to replace the
binaries of female and male and woman and
man.

As a result, discrimination against women on
the basis of their actual or perceived sexual
orientation and or gender identity is often
underreported, if reported at all. And so, as
CEDAW Committee members, we must demand
that governments report on sexual orientation
and gender identity issues for women under
CEDAW. Government reports often make no
reference at all to LBT persons. And so we
depend on civil society organisations to bring
these matters to our attention.

And it is incumbent upon the CEDAW
Committee to enter into this ever-evolving
dialogue of language and identities. That said,
it is my view that sexual orientation, gender
identity and gender expression are grounds
for human rights abuses against women under
CEDAW. As we are all aware, there is no
provision directly on violence against women
in CEDAW. Yet, the international normative
framework on gender-based violence against
women has evolved since the establishment
of the CEDAW Committee in 1982 and its
adoption of General Recommendation No.19
in 1992.
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Overcoming Challenges to Protect Women
from SOGI-Based Discrimination
One of the concerns that the CEDAW
Committee is grappling with is that the explicit
inclusion of sexual orientation, gender identity
and sexuality rights might lead to a withdrawal
from CEDAW or increased reservations.
Some states also perceive references to
sexual orientation and gender identity as an
introduction of new rights. The Committee has
argued effectively that it seeks to uphold new
ways of addressing existing long-term violations
and new interpretations of the Convention’s
mandate and new clarifications of violence
and discrimination. This is evidenced by the
adoption of General Recommendation No.35
on gender-based violence against women and
the inquiries into access to safe abortion in
Northern Ireland and into female genital
mutilation in Mali.
With the controversial right to abortion,
CEDAW found a way to navigate this as
reproductive rights and health rights, and with
female genital cutting, CEDAW advanced the
traditional practices resulting in harm, suffering
and violence as human rights violations. In the
same vein, CEDAW must find a way to uphold
the rights of women in regard to their sexual
orientation, gender identity, sexual autonomy,
and gender expression.
Summaries and Commitments as
CEDAW Committee Member
In summary or in conclusion, I would offer the
following thoughts, which are not exhaustive on
this issue: that it is critical for the Committee to
honour and uphold the spirit of inclusion and
protection for all women so that the CEDAW
Convention as a living document progresses and
not regresses; that the Committee extends more
protections and not less or fewer protections.
In my view, the integrity and credibility of the
Committee is open to question when some
vulnerable groups are protected and others are
not. Recognising sexual orientation and gender
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identity and expression would significantly
advance the promise and the implementation of
CEDAW.
The Committee needs to challenge homophobia
and transphobia in the fight for women’s
equality and address sexual orientation and
gender identity as grounds for human rights
protection, so that LBT persons are included
specifically and consistently under CEDAW. The
Committee, in my view, must undertake to send
an unambiguous message to states parties that
denying women their rights based on sexual
orientation and gender identity violates the
Convention and prevents LBT persons from
enjoying their full rights as human beings and
citizens in their countries. And finally, I thank
the organisers again, whose intellectual and
activist paths have made this workshop possible,
the women human rights defenders on behalf of
LBT persons and I will take all of this with me
as I move forward in my work on the CEDAW
Committee. I have gained from this time with
you. I will use it to make a difference. And I
thank you.
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